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REVERSING AND REMANDING

Robert Keith Woodall was 'c_onvicted and sentenced to death hearly
twerity years agb for the kidnapping, rape, and mufder of a teenage girl. Today
we consider Woodall’s appeal from the trial court’s derﬁai 6f his recent post-- |
conviction motion requesting that the trial coﬁ_rt déclare him to be intellectually
disabled, which would i)reclude the imposition of the 'dea'th‘ penalty. |

Upon consideration of the United Stétes Supreme Court’s precedent
preéluding the imposition of the death penalty upon intellectually disa‘pled
persons, we hold that Kentucky Revised Statute (KRS) 532.130(2), a statute
- With an outdated test for ascertaining intellectually disability, ié
unconst1tut1ona1 under the Elghth Amendment to the United States )

Constltutlon Accordingly, we reverse the trial court’s denial of Woodall’s motion



and remand this case to the trial court to conduct a hearing, make findings, -
- and issue a ruling on the issue of Woodall’s potential intellectual disability
- following this Court’s and the U.S. Supreme Court’s guidelines on such a

determination, especially as espoused in Moore v. Texas.!

, I BACKGROUND )
Woodall pleaded guilty to murder, rape, and kidnapplng and a Jury

.recommended a sentence of death ‘which the trial court adopted Extensive
collateral-attack 11t1gation followed Eventually, Woodall ﬁled a Kentucky Rules
of Civil Procedure (‘CR?) 60 02 and 60.03 motion, alleging that he is . |
a 1ntellectually d1sabled and that the 1mpos1t10n of the death penalty upon th is
| unconst1tut1onal.2 Woodall also sought expert funding in that motion. The |
Commonwealth responded, and the trial court granted Woodall’s motion for -
'exper-t funding. | | -
Woodall then replied with an expert’s contemporaneous 'opinion' that-
Woodall is intellectually disabled; After another response from the
Commonwealth and reply from Woodall, the trial court denied .Woo'dall’s motion
'Without conducting a heaﬂng, upholding Woodall’s death sentence. Woodall
then appealed the tr1al court’s denlal of his motion to this- Court seeking e1ther.
"(1) a reversmg of the trial court’s de01s1on and a heanng to plead his case for

_intellectual disability or (2) a ﬁnal determination by this Court that heis

1137 S.Ct. 1039 (2017)

2 The United States Supreme Court in Atklns v. Vzrglma held that the execution of a
person suffering from an intellectual disability is unconstitutional, because it violates
the Cruel and Unusual Punishment Clause of the Eighth Amendment of the United
States Constitution. 536 U.S. 304, 321 (2002).
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: intellectually disabled, 'Whiéh would preclude the impositibn of the death
lpenalty.. | |
II. ANALYSIS.

The Eighth Amendment of the United States Consti'tutioh3'prohibits the
execution of a person who has an intellectual disability.# The U.S. Sui)reme
Court expounded on this rule in qul v. Florida, where it held unconstitutional
Florida’s strict and rigid determination as to whether an indiviglual has an
intellectual disability.5 Specifically, Floride’s highest court in Cherry v. State
“held that a person whose test score is above 70, including a score within the
margin for measurement error, does not have an intellectual disability and is
barred from presenting other evide_ncé that would show his faculties are
limited.”s The U. S. Supreme C-oul;t held that a rigid and bright-line rule like
Florida’s Was uncon‘stitutional.7

The US Supreme Court in Hall sp_eciﬁc‘élly mentioned Kentucky law:
“Only thé Kentucky and Virginia Legislatures have adopted a fixed score cutoff
B identical to Florida’s.”® The Court in Hall cited to KRS ‘532. 130(2),.9 which
staiges: | | |

A defendant with s_igniﬁcant subaverage intellectual functioning
existing concurrently with substantial deficits in adaptive behavior

3 Specifically, the Cruel and Unusual Punishment Clause, has been incorporated into
. state law by the Fourteenth Amendment. Miller v. Alabama, 567 U.S. 460, 503 (2012).

4 Hall v. Flonda, 134 S.Ct. 1986 1990 (2014); Atkzns v. Virginia, 536 U S. 304 321
(2002).

5 134 S.Ct. at 2001.

6 959 So0.2d 702, 712-13 (Fla. 2007); Hall, 134 S.Ct. at 1994,

7 Hall, 134 S.Ct. at 1994,

8 Id. at 1996. S '
o Id. |



_and manlfested dunng the developmental penod is referred to in
KRS 532.135 and 532.14010 as a defendant with a serious
intellectual disability. “Significantly subaverage general intellectual
functioning” is defined as an 1nte111gence quotient (1.Q.) of seventy
(70) or below ' :

* This Court in Bowlzng v. Commonwealth, de01ded before the beneﬁt of Hall

i 1nterpreted KRS 532. 130(2), finding that “[t]he General Assembly S adoptlon of
a bnght-lzne maximum IQ of 70 as the cezlzng for mental retardation generally

| conform[s]’ to.the chmcal deﬁnltlons approved i in Atkms thus does not
1mphcate the Eighth Amendment’s_ proscnptlon against ‘cruel and unusual’

ipunishment.... [W]e.decline to rewrite this unambiguous .statute,»u :
T.his Court in White v. Commonwealth, considering the U.S. Supreme

- Court’s decision in Hail, expounded‘on-this issue, holding that “trial courts in -

Kentucky must consider an. IQ test margm of error. And 1f the- IQ score range

produced by such cons1derat10n implicates KRS 532. 130 KRS 532 140, and

other relevant statutory provisions, the trial court must cons1der additional

' evidence of 'intellectual disability.”i2 This Court left no doubt that “once an

evaluation has been ordered for the purpose of determmmg 1nte11ectua1

d1sab1hty, then the evaluatlon must meet the dlctates of Hall...

10 KRS 532.140(1) states in relevant part “[N]Jo offender who has been determined to-
be an offender w1th a serious intellectual disability...shall be subJect to executlon

11 163 S.W.3d' 361, 376 (Ky. 2005) (emphasis added)
12 500 S.W.3d 208, 214 (Ky 2016)
18 Id. at 216,



, . : Ve
We heard White’s situation again in a later case in his proceedings.!4
" ‘There, we stated the trial court’s process for determining an intellectual
disability:
In order for a defendant to meet Kentucky’s statutory definition of
“serious intellectual disability,” and thus evade the death penalty,
- he or she must meet the following criteria pursuant to KRS
- 532.135: (1) the defendant’ intellectual functioning must be
“significantly subaverage —defined by statute as having an
intelligence quotient of 70 or less; and (2) the defendant must
demonstrate substantial deficits in adaptive behavior, Wthh
manlfested during the developmental penod
'Procedurally, trial courts requzre a showing of an IQ value of 70 or
. below before conducting a hearing regarding the second criteria of
diminished adaptive behavior.15 .
The White companion cases show a restriction 1n Kentucky on the defendant’s
'~ ability to attain intellectual-disability status to prevent the consideration of the
~ death penalty on the finding that the defendant has an IQ score of 7 0 or below. |
‘ ‘While trial courts are required-to adjust a defendant’s IQ score for the standard
error of measurement, 16 the bright-line 7 0 IQ -score ﬁnd1ng st111 appears to be
the stnct and r1g1d hurdle that a defendant must surmount ‘before the trial
court con31ders any other ev1dence
Recently, the U.S. Supreme Court decided the case of Moore v. Texas,7
giving better, but not ~n1ueh ciearer, guidance as to how courts should evaluate

this issue. “In Hall v. Florida, we held that a State cannot refuse to entertain

. ) _ :
other evidence of intellectual disability when a defendant has an IQ score above

- 14 White v. Commonwealth, 20 14 SC- 000725 MR, 2017 WL 8315842 (Ky Aug 24,
2017).

15 Id. at *17 (emphasis added).
16 Id.; White, 500 S.W.3d at 214,
17 137 S.Ct. 1039-(2017).



' 70.718 “As—wc instructed in Hdll, adjudication of in'tellectual‘ di_sability shoﬁid be
‘informed by the views of medical experts.’ That instriiction éannot sensibly be
read to give coui‘ts leave to diminish tﬁe force of the medical community’s
consensus.”!9 “Even if ‘the views of medical exiaerts_’ do not ‘dictate’ a court’s
' intellectual—diéability deterrninaﬁon, we clarified, the detefmiriation must be
‘infqﬁned by the medic‘al community’s diagnostic: framework.;”20
“Hall invalidated Florida’s strict IQ‘ cutoff becaﬁse the cutoff tooky ‘an IQ

score as final and conclusive evidence of a défendanf’s intellectual capacity,
when expe;";s in the field would consider other evidenc¢.”’21 “[IiV]e do not end the
iritellectual—disability inquiry, bne way or the éther_, based on ]the défendant’s_] 10
score.”?2 “The medical coﬁ;mu_nity’s current standards supply one constraint on
Stat_es" leeway” in establishing £he standards .for deterrhining whether é
criminal defendant has an intellectual disability.23 |

- Admittedly, the U.S. Sl.-lpreme".Court has not provided crystal-clear
'guidénce*as to what exactly constitutes a constitutional Violatio1:1 regarding the
_deterrnination of whether a defendant is intellectually disabled to preclt'lde. the
imposition of the death penalty. It is also true thth the U.S. Supreme Court |

seems to suggeét that a defendant’s IQ score, after adjusting for statistical

18 Mooré, 137 S.Ct. at 1048 (citing Hall, 134 S.Cf. at 2000-01) (emphasis added).
19 Moore, 137 S.Ct. at 1044 (ciﬁﬁg Hall, 134 S.Ct. at 2000).

20 Moore, 137 S.Ct. at 1048 (citing Hall, 134 S.Ct. at 2000).

21 Moore, 137 S.Ct. at 1050 (citing Hall, 134 S.C.t at 1995).

22 Moore, 137 S.Ct. at 1050. '

23 Id. at 1053.



errof, acts as the preliminary iﬁquiry that could foreelese coﬁSideration of_
other evidence of intellectual disability, depending on the ecore.24 o

Two things are clear, however: 1) regardless of some of the statefnents
| the U.S. Supreme Court has made, the prevailing tone of the U.S. Supreme
Court’s examination of thisviesue suggests that a determination based solely on
IQ score, even after proper statistical-error adjustments ha‘}e been made, is
highly suepect; and 2) pfevailing medical standards should be the basis for a

determination as to a defendant’s intellectual disability to preclude the

imposition of the death penalty.25

24 “Because the lower end of Moore’s score range falls at or below 70, the CCA had to
move on to consider Moore’s adaptive functioning.” Moore, 137 S.Ct. at 1049 (citing
Hall, 134 S.Ct. at 2001). “...[I|n line with Hall, we require that courts continue the
inquiry and consider other evidence of intellectual disability where an individual’s IQ
score, adjusted for the test’s standard error, falls within the clinically established
range for intellectual-functioning deficits.” Moore, 137 S.Ct. at 1049.

25 See State v. Gates, 410 P.3d 433, 435 (Ariz. 2018) (citing Moore for its “holding that
states do not have unfettered discretion to reject medical community standards in
defining [intellectual disability]”); 9 Ky. Prac. Crim. Prac. & Proc. § 31:32 (5th ed.)
(citing Moore: “state appellate court failed adequately to inform itself of the “medical
community’s diagnostic framework™ and thus abused the discretion it has in enforcing
the restrictions on executing the intellectually disabled, noted in Atkins and Hall); 9 -
Minn. Prac., Criminal Law & Procedure § 36:18 (4th ed.) (“For purposes of the death
penalty, medical and psychiatric evidence should be considered.in determining mental
status, rather than simply an arbitrary numerical LQ. score for [intéllectual disability].”) -
(citing Hall and Moore); 15 Colo. Prac., Criminal Practice & Procedure § 20.21 (2d ed.)
(citing Moore: “the Eighth Amendment requires that the method a state uses to assess
a defendant’s intellectual disability must rely on current standards in the medical
community”); Ga. Criminal Trial Practice § 26:6 (2017-2018 ed.) (citing Moore: “states
do not have ‘unfettered discretion’ in application of Atkins,” rather, states are’
“constrained by [the] medical community’s current standards”); Law. of Sentencing § 6:2
(citing Moore: “Intellectual disability that precludes a death sentence should rest on a
consensus of the commuriity’s expert medical opinion undiminished by judicial
Sformulae.”); 28 Mo. Prac., Mo. Criminal Practice Handbook § 38:8 (citing Moore for its

_“holding that the deterrmnatlon of...intellectual disability must be governed by ‘current
medical consensus,’ and suggesting that the State’s failure to confirm its disability '
determination to published professional standards will almost certainly invalidate a

_ death sentence.”); 32 Mo. Prac., Missouri Criminal Law § 57:3 (3d ed.) (“As noted
hereinafter, the Missouri statute governing the issue of mental retardation may be
inadequate to exempt all persons deemed ‘intellectually disabled’ under Atkins’
categorical rule, which has been amplified to emphasize that the courts’ determination
7 . -



As stated above, the U.S. Supreme Court has'made some 'st'atements,
identiﬁed in t‘ootnote 25 of this opinion, to snggest that a defendant’s IQ score,
after adjusting for statistical' error, forecleses furthe_r ahalysisas to a |
defendant’s potential -inte_llectual disability. We note the Ninth Circuit’s
discussion of this issuet |

In Hall, the Court emphasized that, in death penalty cases where a
defendant’s intellectual functioning is a close question, the
defendant “must be able to present additional evidence of
intellectual disability....” In fact, in these situations, the court
must not “view a single factor as dispositive” given the complexity .
of intellectual disability'assessments Therefore, a court...must

" consider all indications of a defendant’s 1nte11ectua_l d1sab111ty and

- - may not discard relevant evidence.26

. Hall rem1nds us that “the death penalty is the gravest sentence our

- society may impose,” and that imposing this “harshest of

' punishments on an intellectually disabled person violates his or
her inherent dignity as a human being.” Given these stakes, Hall
warns that we must not make judgments in haste as to Whether a
person has an intellectual disability, but rather must consider all -
the “substantial and weighty evidence” in cases that present close

. questions. Put differently, we cannot risk ‘making the protections of
Atkins a nullity by executlng a person with an intéllectual .

. disability without giving him the “fair opportunity to show the
AConst1tut10n prohibits [hlS or her] execution.”2? :

The Ninth Circuit appears to suggest that.court_s should initially inquire into. a
defendant’s IQ score, and, if Iow 'enough that mandates further analysis of

_Apreva111ng medical standards astoa defendant’s potent1a1 1nte11ectual

- '. d1sab111ty But just like the tone of the U S. Supreme Court, the.tone of the

~ Ninth Circuit suggests that IQ score cannot be the sole factor in determining

of the issue is largely a questlon of expert consensus.”). We. note that numerous other
secondary sources also support our conclusion.

" 26 szth v. Ryan, 813 F. 3d 1175, 1181 (9th Cir. 20 16) (mtemal mtauons om1tted)
27 Id. at 1191. - '



whether .a defendant has an infellectual disability that precludes a death |
~ sentence. | o

Guided by the U.S. Sunrerne Court’s reasoning 1n Moore, we are
constrained to conclude that KRS 532. 130(2) is simply outdated. And while a
mechanical use of this statute’s bright-line rule promotes straightforward
‘application and facilitates appellate review, it only provides the appropriate
baseline information needed for judging intellectual disability. Lacking the
additional consi;ieraﬁon of prevailing medical standards, KRS 532. 130(2)
potentially and unconstitutionally exposes intellectuall_y disabled defendants to
execution. |

We now conclude and hold that any rule of law that states thata -
criminal defendant autornatica.lly cannot be ruled intellectually disabled and -
precluded from execution simply because he or she has an IQ of 71 or. above,
: éven after adjustment for statistical error, is unconstitutional. Courts in this
Cbmrnonwealth must follow the guidelines estabiished by the U.S. Supreme
Court in Maore, which predicate a finding of intellectual disability by applying
prevailing medical standards.2® Because prevailing medical standards change
as new medical dis’covéries alje‘ made, routine application of a br%ght‘-line test
alone to determine "d\eath—penalty—disqnalifying intellectual disability is an
exercise in futility. |

In an atternpt ta provide guidance fo courts confranting this issue, we

-shall afte_mpt to fashion a rule. The U.S. Supreme Court in Moore favorably

28 It is important to note that the defendant still bears the burden of proving -
intellectual disability by a preponderance of the evidence. Bowling, 163 S.W.3d at 38 1—
82 (mtemal citations omitted). A

9



'l viewed rvhat appears to be the “generally- acce'pted uncontroversial intelleetual-—
: | d1sab1l1ty d1agnost1c definition,” akin to a totality of the c1rcumstances test, and
| what KRS 532. 130(2) seemmgly reﬂects Wthh identifies three core elements
(1) 1ntellectual—funct10nmg deﬁc1ts (1nd1cated by an IQ score approx1mately two. -
N standard dev1at10ns below the mean’—i.e., a score of roughly 70—adjusted for
the ‘standard error of measurement’;‘ (2) adaptive deficits (‘the inability to learn
basic skills and adjust behavior te chanéing'circumswnces,?; and (3) the onset |
of these .deﬁeits while still a minor.”29 But where KRS 532.130(2) does not'-g.o
far eneugh' i:s in _recognizing that, in addition to ascertaining intellectual |
disability using this test, _'prevajlin'g medical standards should always take
precedence in a court’s determination.30 | |

In this case, the Cdmmonwealth concedes the need for a hearing 1n the
trial court to determine if Woodall has a disqualifying intellectual disability.
'. Woodall agrees, but further argues that this Court has'all the information
needed to adjudge Woodall intellectually disabled o

Wh1le it may be true that Woodall has presented ev1dence to th1s Court in
support of h1s argument that he is 1ntellectually disabled and should be
- rendered ineligible for the death penalty, we think the proper remedy is to
afford both Woedall and the Commonwealth an evidentiary hearing at the tr1al |

'co'urt level. Rerhand for a hearing is particularly Warranted because this Court -

29 Moore, 137 S Ct. at 1045 (1ntemal citations omitted); see also supra, n. 26

'30 For example, in-these types of cases, experts frequently testify as to the 1mpact of -
the “Flynn Effect,” which is apparently a recently discovered phenomenon that ,

_impacts a defendant’s IQ ‘score. These are the types of considerations, if proven to be
prevailing medical standards, that should guide courts in determining whether an

. individual is constltutlonally ineligible for the death penalty due to 1ntellectual '

d1sab1]1ty

10



has now declared unconstitutional KRS 532. 130(2) and has established a new
- groundwork for a court’s determination of this issue So both parties should
have the opportunlty at the trial court level to present their. respect1ve

o arguments under the new standard we have artlculated today

I,

I CONCLUSION.

For the reasons discussed above, we reverse the ruling of the trlal court
and remand this case to the trial court to conduct a hearing consistent with
‘this opinion. | |

| M1nton, cJd., Hughes, Keller, VanMeter Venters and anht JJ
| sitting. Minton C J.; Hughes Keller VanMeter, and Venters concur. Wright, -
J., concurs in part and dissents in part by separate opinion. Cunningham, J.,
not sitting. | |

WRIGHT, J., CONC.URRING IN PART AND, DlSSEl\lTING IN PART: While I | _
agree with the majority that this case needs to be remanded to the trial court
| for a 'hearing regarding Woodall’s alleged intellec’tual disability, I re'spectfully
dissent to its holdingthat KRS 532.130(2) is unconstit.utional."'The issues
addressed .by the majority opinion are good "and reasonable resolutions as to
'future scientific or medical developments However the statute the majority.
| overturns as unconst1tut10nal currently complies with the DSM S (Dzagnostlc
and Statzstlcal Manual of Mental Disorders [DSM-5] pubhshed by the American
. Psychiatric _A55001at10n) Wthh is an‘estabhshed diagnostlc standard. The
"+ prevailing medical consensus at any given time is subject to: debate and would
‘be difﬁcult for trial courts }to deter.mine;l however, the established diagnostic

; standards as set forth in the DSM-5 are undoubtedly accepted. It is.simply too

N 11



speculative to declare the statute unconstitutionél due to the fact it may not
' comply with future medical or scientific discbveriés. Therefore, I dissent.
| I agree with the majority tﬁat flexibility to accommodate scientific
development and changes is‘desirable. However, I do not believe there is a
necessity to declare the statute u'nconstituti(-)nal on these grounds. The
majority says the statute is unconstitutional regarding the death penalty
b¢cause it uses a specific numerical floor for a defendant’s 1Q. HoweVer, since
the statute compiies with the DSM-5 guideiiﬁes, I vs;ould not go to the extreme
measure of striking it. | | |
. Hére, the sco'ré of 70 pfovides a floor for détermining intellectual capacity
for execution. Any defendant whose IQ falls below .th’at floor is not subject to
execution. However, the trial court still has a piacp in fnaking the |
détern;xination of‘ intellectual disabilit? for a defendant whose IQ scores above -
70. Herg, a psychiatrist testified WoOdall was intellectually disabled. This
testimony was enough to establish.a prima facie showing, requiring the trial
“court to conduct a héaring and take proof from W(;odall as to his disability.
Once a defendaﬁt establishes a prima facie case that he is ineligible for
the death penalty due to an intellectual disability, then the trial court must
conduct a full hearing to resOI{re the issue. »Since this is.a defense, it must b;e '
raised and proven by the defendant. A defendant would have to fully cooperate
| with-an exa.rrﬁnation by the Commonweélth’s expert in order that an adequate
hearing could be conducted before the defendaht could rely upon the defense.
White v. Comﬁonwe_altn SOO'S.W.3d 208, 21.0 (Ky. 20»16) At the hearirig, if the :
defendant has established a prima facie case that he is intellectually disabled -

and if he has fully cooperated with the Commonwealth’s expert’s examination
12



theﬁ the burden of proof shifts té the Commonwealth to prove Woodall’s
qapacity to be executea. “It is now elementary that the burden is.on the
government in a criminél case to prove every element of the charged offense -
beyond a reasonable doubt a.ﬁd that the failﬁre todosois an eﬁor of
COnsfiﬁJﬁonal maghitud_e'.” Millér V. Commbnwealth, 77.S.W.3‘d 566, 576 (Ky.
2002). ; U
| Each elemeﬁt of a ériminal case must bé proven beyoﬁd a reasonable
doubt and there can be factors that vary the score. The trial court must
cohsider all the variables in aetermining if the defendént is intellectually
disabled. An example of such a factof that may affect the outcome is the -
margin of error, which this couft ruleci in White must _lbe_ ponsidered. Scientific
evidénc_e establishes that the current margin of ér‘ror for the examination is 5
points above or below 70. Based upon the mérgin of error, an individual with a
s‘c<‘)\re of 66 might not bé intelléptually aisabled, while someoﬁe with a score ofv
75 might be so disabled. Therefore, proof beyond a reasonéblé doubt requires
a score of 76 to establish proof that a defendant is not intellectually disabled.
This is the c_uﬁ‘ehf established margin of error for the teSt. However, as testing
~ improves the margin might décrease or additional scientific evidence might
enlarge it. A tﬁal coﬁrt must consider the variable of theJmargin of error ahd
| any other Variableé that may prove or disprove intellectual disabilitsf beyond a
reasonable doubt. |
The statute complies with the current diaganﬁé standards, and trial
courts fnust take other proof as to intellecfual diéability to detérmine whether a

prima facie case is established. ‘After a prima facie case is presented, the trial

13



~ court mu‘s£ hold a hearing to -detérniine beyond a reasonable cibubt thata -
defendant is eligible for the death penalty.
The majorify needlessly declares the statute at question
“unconstitutional, as the hearing outlined above resolves the fssues w1th the
statute thafﬂfofm the bésis f01_" the majority declaril;l-g- it _unconétitutiq_nal.
Théreforé; Ido ﬁo.t believe this Court éhould take the extferﬁg .mea§Ur¢ of |
declaring. the statﬁte unconstitutional. Woodall’s constitutional i'igh-ts_ are ..
safeguarded by the hearing that will b¢, conduqted on fer’nand without striking

a statute enacted by fhe' General Assembly.
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