CAPITAL CASE - EXECUTION SET FOR APRIL 20, 2017
IN THE SUPREME COURT OF ARKANSAS

STACEY EUGENE JOHNSON APPELLANT/PETITIONER
CR-98-743

VS. CR-02-1362
CR-05-1180

STATE OF ARKANSAS APPELLEE/RESPONDENT

MOTION FOR STAY OF EXECUTION AND FOR AN ORDER
REMANDING FOR A HEARING ON PETITIONER’S MOTION FOR
POSTCONVICTION DNA TESTING

Appellant Stacey Eugene Johnson respectfully requests that this Court stay
his execution—currently scheduled for on April 20, 2017—and order the circuit
court of Sevier County to hold an evidentiary hearing on his meritorious Motion
for Postconviction DNA Testing Pursuant to Arkansas Code Annotated 88 16-112-
201 et seq.

l.
Introduction

For nearly a quarter of a century, Mr. Johnson has steadfastly asserted his
innocence and denied any involvement in the 1993 murder of Carol Jean Heath.
He timely sought to prove his innocence through DNA testing soon after the
Legislature enacted Arkansas’s postconviction DNA testing law. See 88 16-112-

201, et seq.; Johnson v. State, 157 S.W.3d 151 (Ark. 2004). The sensitivity and
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discriminatory powers of forensic DNA technology have advanced exponentially
since DNA testing was performed at the time of Mr. Johnson’s trial and since this
Court considered (and granted in part) Mr. Johnson’s prior DNA motion." Johnson
v. State, 366 Ark. 390, 235 S.W.3d 872 (2006). Based on these qualitative changes
in the capabilities of forensic DNA testing between 1997, 2002 and now, Mr.
Johnson asks that DNA testing be conducted on crucial evidence including, but not
limited to: the victim’s rape Kit, fingernail scrapings, several Caucasian hairs not
matching the victim’s, swabs taken of a bite mark found on the victim’s breast, and
clothing stained in the victim’s blood found miles away from the crime scene. See
R. 73-74 (Motion for Postconviction DNA Testing (the “Motion”)).

The perpetrator in this case would have unguestionably left DNA on these
items (and others identified in the Motion), and current forensic DNA technology
Is now capable of identifying the source of that DNA from microscopic amounts of
biology left in the course of the crime. See Exhibit (“Exh.”) 1 at { 10-19
(Affidavit of Huma Nasir). Identifying a third party, such as the victim’s
boyfriend—whose long domestic assault history and violent tendencies were never
presented to the jury—as the source of this DNA, would irrefutably incriminate

the true murderer and exonerate Mr. Johnson.

! The Court subsequently held in 2006 that the evidence at issue had been retested
with incrementally more advanced DNA technology in 1997 and no showing had
been made at the time to justify another test. See Johnson IV, defined infra.
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Mr. Johnson’s well-founded Motion was denied by the circuit court on April
17. In a written Order?, the circuit court based its decision to deny DNA testing on
the following unsupported grounds: (a) the circuit court lacked jurisdiction over
the Motion for Postconviction DNA testing; (b) the law of the case doctrine
required the circuit court to deny the Motion; (c) the Motion was “presumptively
untimely”’; (d) chain of custody was not established; and (e) the results of his
proposed testing would significantly advance his claim of actual innocence. The
circuit court also expressly denied a hearing on Mr. Johnson’s Motion, finding that
“the files and records of the proceeding conclusively demonstrate that the
petitioner is entitled to no relief”. (R. 261).

Because Mr. Johnson has alleged facts—supported and accompanied by
evidentiary proof—which entitle him not only to a grant of DNA testing, but also
to a hearing under 8 16-112-205 of the Arkansas Code Annotated 88 16-112-201,
et seq. (the “Statute™), this Court should stay Mr. Johnson’s execution, reverse the
circuit court’s Order Denying DNA Testing, and remand the case for a hearing

under the Statute. See Carter v. State, 2015 Ark. 57 (2015)°.

2 A copy of the circuit court’s denying DNA testing is found at R. 261 and is
attached as Exh. 2.

® For the Court’s convenience, Carter v. State is attached hereto as Exh. 3.
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1.
Prior Proceedings

The procedural history in this case clearly highlights (1) that Mr. Johnson’s
conviction does not stand on firm footing; and (2) that this Motion is the
culmination of Mr. Johnson’s decades-long efforts to prove his innocence through
DNA testing and other methods.

In 1993, Mr. Johnson was charged in Sevier County with capital murder in
the murder of Carol Jean Heath. The homicide was allegedly witnessed by Ms.
Heath’s six-year old daughter, Ashley. The child was found incompetent to testify
at the first trial, but statements she was alleged to have made to the authorities
were nonetheless admitted into evidence. The State also selectively relied on DNA
testing results from items of evidence associated with Mr. Johnson. Based on this
testimony and the testing results, Mr. Johnson was convicted and sentenced to
death.

The Arkansas Supreme Court reversed Mr. Johnson’s conviction on direct
appeal on the ground that certain utterances of the unavailable Ashley Heath were
erroneously admitted in violation of Johnson’s confrontation rights and the rules of
evidence. Johnson v. State, 326 Ark. 430, 934 S.W.2d 179 (1996) [Johnson I].

On retrial in 1997, the State asserted that Ashley Heath had become

competent. The defense sought her counseling records, but the circuit court



sustained assertions of privilege made by her attorney ad litem and denied the
defense access to many of the records, giving Mr. Johnson only those records
created before the first trial and for which any alleged privilege had been already
waived. The court denied access to all later records, including records of
examination and counseling by the psychologist whose other records were
provided. Those denied records were later shown to be grossly impeaching of the
child. Additional DNA evidence was also presented as well as a contradicted and
unrecorded statement allegedly made by Mr. Johnson in which he supposedly
confessed to this and other homicides. That statement had been excluded from the
first trial on the basis of surprise. Mr. Johnson appealed his second conviction. On
appeal, the conviction and death sentence were affirmed by this Court in a narrow
4-3 vote. The dissenters agreed that Mr. Johnson’s rights were violated by the
denial of access to the psychological records of Ashley Heath. Johnson v. State,
342 Ark. 186, 27 S.W.3d 405 (2000). [Johnson I1]. Certiorari was denied.
Johnson v. Arkansas, 532 U.S. 944, 121 S.Ct. 1408 (2001).

Mr. Johnson then filed a timely Rule 37 petition and a habeas corpus petition
under Arkansas law permitting access to DNA testing under the Statute. In the
habeas petition, Mr. Johnson noted newly available STR technology that
superseded the capacities of DNA technologies used during his first two trials.

The petitions were joined for a hearing, and were both denied by the trial court.



On appeal, where the two petitions were also joined, the Arkansas Supreme
Court denied Rule 37 relief and most of the testing/retesting petition, but granted a
small portion of the habeas for further DNA testing. Johnson v. State, 356 Ark.
534, 157 S.W.3d 151 (2004) [Johnson I11]. Certiorari was denied. Johnson v.
Arkansas, 543 U.S. 932 125 S.Ct. 326 (2004). Despite the specific remand to
conduct testing, the circuit court again denied testing. On appeal, the Arkansas
Supreme Court affirmed the judgment below, incorrectly finding that the additional
DNA testing previously ordered had been superseded by the results of testing done
prior to the second trial. Johnson v. State, 366 Ark. 390 235 S.W.3d 872
[Johnson 1V].

Mr. Johnson then filed a petition for writ of habeas corpus in the United
States District Court for the Eastern District of Arkansas in which he renewed his
request for DNA testing. The petition was denied in 2007, and the District Court
declined to grant a certificate of appealability on the issue. The United States
Court of Appeals for the Eighth Circuit affirmed the denial of habeas relief.
Johnson v. Norris, 537 F.3d 840 (8th Cir. 2008) [Johnson V]. Certiorari was
denied. Johnson v. Arkansas, 555 U.S. 1182, 129 S.Ct. 1334 (2009).

Since that time, Mr. Johnson has been a litigant in the lethal injection
proceedings which have been in front of this Court in Hobbs v. Jones, 2012 Ark.

293, 412 S.W.3d 844; Hobbs v. McGehee, 2015 Ark. 116, 458 S.W.3d 707; and



Kelley v. Johnson, 2016 Ark. 268, 496 S.W.3d 346.

Prior to filing his recent Motion in the circuit court, Mr. Johnson petitioned
this Court to recall its mandate or otherwise reinvest jurisdiction over his prior
appeal from the denial of DNA testing resulting in the Supreme Court’s opinion in
Johnson Il and IV. Mr. Johnson also asked for a stay of execution to facilitate the
Supreme Court’s consideration of the Petition. This Court denied Mr. Johnson’s
Petition by summary order on April 6, 2017.

Il.
A Stay of Execution Should Be Granted

Because Mr. Johnson’s appeal has substantial merit, this Court should stay
his execution, hear his appeal, and order a hearing on the Motion. This case
presents a situation not precisely congruent with the circumstances in which this
Court has previously granted stays of execution. In Kelley v. Griffen, 2015 Ark.
375, 472 S.W.3d 135, the Court noted that it would grant a stay when a
constitutional claim pending in a lower court “(1) only recently ripened; (2) is bona
fide and not frivolous; and (3) cannot be resolved before the execution date.” Mr.
Johnson’s case is now pending in this Court and, as discussed below, has ripened
over the years, most recently, through the quantum leap in DNA testing technology
that only came into wide use on January 1 of this year. See R. 211-14; attached

hereto as Exh. 4. Mr. Johnson’s case is certainly “bona fide” and cannot be



resolved before the execution date. However, although there is a constitutional
component to the claim, this case presents disputed factual components where new
scientific technologies may irrefutably and definitively resolve any doubt regarding
Mr. Johnson’s innocence. Under such circumstances a stay is warranted.

To this end, this Court should look to how our sister state Mississippi
disposed of the parallel circumstances raised unManning v. State, No. 95-DP-
00066-SCT (May 2013). See Exhs. 5 and 6 (Orders staying execution and granting
DNA testing). Indeed, in that case, the Court not only granted the stay of
execution, but allowed the consideration of testing in the lower court. It should be
noted that in his dissent to the stay order, Justice Randolph was critical of
Manning, the petitioner, because he had not sought DNA testing earlier. See Exh.
6. In the instant case, of course, Johnson had sought DNA testing almost
immediately after the DNA statute was passed but was denied by the circuit court
and by this Court. His efforts to obtain DNA testing since that time have been

constant.



V.

Mr. Johnson’s Motion for Postconviction DNA Testing Should Be Remanded
to the Circuit Court for a Hearing

A.  The Circuit Court Had Jurisdiction to Consider Mr. Johnson’s
Motion and the Law of the Case Doctrine is Inapplicable Here

In its Order, the circuit court held that it is “both without jurisdiction and
barred by the law of the case doctrine, to entertain [Mr. Johnson’s] successive
petition for testing.” (R. 261). This holding is incorrect by the several clear
provisions of the Statute indicating exactly the opposite.

First, the Statute states that any denial by the circuit court of DNA testing on
grounds previously decided by this Court or the Court of Appeals would be
permissive, not obligatory. § 16-112-205(d) (“The court may summarily deny a
second or successive petition for similar relief on behalf of the same petition and
may summarily deny a petition if the issues raised in it have previously been
decided by the Court of Appeals or the Supreme Court in the same case.”).
Accordingly, it is entirely within—and specifically designated to—the circuit’s
power, to decide whether or not it will rule on a motion. Such a decision is most
certainly not barred.

Second, the circuit court’s power to decide a DNA testing motion is further
underscored by additional language in the Statute that places any request for DNA
testing relief squarely within the jurisdiction of the court of conviction. See § 16-

112-201(a) (“a person convicted of a crime may commence a proceeding to secure
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relief by filing a petition in the court in which the conviction was entered . . .”).
Mr. Johnson’s Motion was filed in the Sevier County circuit court and thus that
court must be empowered to hear and decided his case.

Third, by the plain terms of the Statute, Mr. Johnson is entitled to file
successive petitions for DNA testing. See § 16-112-205(d) (“The court may
summarily deny a second or successive petition for similar relief on behalf of the
same petitioner. . . .”); see also 8§ 16-112-202(3). Previously untested evidence can
be the subject of a motion absent a knowing failure to request DNA testing of the
evidence in a prior motion. 816-112-202(2). In light of the most recent quantum
leaps recently revealed in forensic DNA testing, technological developments which
clearly could not have been anticipated, much less waived, by the Appellant, a
successive petition is necessary here.

As alleged in Mr. Johnson’s Motion, and proven by the affidavit of DNA
expert Huma Nasir, today’s methods of forensic DNA testing are both new and
substantially more probative than the prior testing utilized on the evidence in Mr.
Johnson’s 1994 and 1997 trials. See § 16-112-202(2). As Ms. Nasir explains in
her affidavit:

The advancements in the sensitivity of forensic DNA
testing over the past 15 years have changed the way
forensic investigators utilize DNA testing. In 2002 and
before, it was common for investigators and DNA

scientists to test only those samples with visible stains or
those otherwise known to contain biological material
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such as cigarette butts that are repeatedly placed in a
person’s mouth. For example, forensic DNA labs did not
routinely perform DNA testing on sexual assault
evidence unless sperm was visualized.

By contrast, forensic scientists now collect and test
samples from items where no biological material is
visible. In addition to searching for blood, semen, or
saliva, we now sample items that were only touched or
handled by the perpetrator of a crime to test ‘touch
DNA.’ These items may include clothing, ligatures, the
inside of pockets, and the surface of objects carried by
the perpetrator. Published literature, confirmed by my
experience in the lab, has shown that cells transferred
from a person’s hands onto an object they touch can be
collected, tested using current methods and yield a DNA
profile.

R. 180-81; see also Exh. 1 at {1 11, 17-19. Indeed, a huge advancement in DNA
testing only became readily available on January 1, 2017 of this year. (R. 211-14).
This advanced sensitivity allows current DNA tests to identify persons from truly
microscopic samples of biology. (R. at 213). Because the forensic DNA testing
capacities now available to produce quantifiably more probative results only
became widely available in the past three months, Mr. Johnson could not have
“knowingly” failed to request DNA testing on the untested evidence identified in
the Motion.

The court’s holding that it is unable to consider Mr. Johnson’s motion—
much less hold a hearing on it—because of the law of the case doctrine is without

support under the instant circumstances. The doctrine arises primarily in the
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contexts of second appeals and generally “precludes the trial court on remand from
considering and deciding questions that were explicitly or implicitly determined on
appeal.” Ward v. State, 338 Ark. 619, 623, 1 S\W.3d 1, 3 (1999). However, this is
a flexible doctrine that both allows for the correction of error and does not apply
where the subsequent determination depends on materially different facts. 1d.

The facts that make the instant appeal necessary are materially different on
their face. Prior to filing his DNA testing Motion in the circuit court, Mr. Johnson
filed a Petition to Reinvest Jurisdiction to File Petition for Writ of Error Coram
Nobis; Petition for Recall of Mandate; and Petition for Stay of Execution
(“Petition”), which asked this Court to recall its mandate on his first motion for
DNA testing and to allow DNA testing of many of the same items discussed in the
Motion at issue in this Appeal. In summarily denying Mr. Johnson’s prior Petition,
this Court did not expressly or implicitly adjudicate the merits of the requested
DNA Testing under 16-112-202(2) & (3). The threshold question on which the
Petition was denied was whether the Petition raised “extraordinary circumstances”
that would merit reopening an appeal over a decade after it had been decided. See
Robbins v. State, 114 S.W.3d 217, 222 (Ark. 2003).

This Court’s determination of that issue applies an entirely different legal
standard and relies on a completely different factual record than the question now

before the Court in reviewing the circuit court’s finding that Mr. Johnson’s Motion
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and “the files and records of the proceeding conclusively demonstrate that the
petitioner is entitled to no relief.” See § 16-112-205; see also Carter, 2015 Ark. at
6.

Although this Court has discretion to recall its mandate and reopen a prior
DNA proceeding, that discretion is used sparingly and under extraordinary
circumstances. See Robbins v. State, 353 Ark. 556, 564, 114 S.W.3d 217, 222
(2003). Where a remedy is available through a subsequent motion filed under
8 16-112-202 in the circuit court, such a filing would constitute a procedurally
proper request under the Statute that does not conflict with this Court’s prior
findings. Indeed, the Statute clearly allows for successive DNA testing motions by
a Petitioner even where “the issues raised in it have previously been decided by the
Court of Appeals or the Supreme Court in the same case.” § 16-112-205(d).

Accordingly, neither the jurisdiction of the circuit court nor the law of the
case doctrine can serve as an impediment to the circuit court’s consideration of Mr.
Johnson’s Motion.

B.  Timeliness

The circuit court’s Order holds that Mr. Johnson’s Motion was
“presumptively untimely.” (R. 261). This holding cannot stand. Even where a
motion may be untimely, 8§ 16-112-202(10)(B) clearly creates a “rebuttable

presumption” against timeliness for requests for DNA testing made more than
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three years after conviction. Notably, this Court has held that “the statute imposes
no time limitation for rebutting a presumption against timeliness.” Carter, 2015
Ark. at 8. Put another way, the assertion of a “substantially more probative”
technology is only used in comparison to the “DNA testing methods . . . available
at the time of . . . trial,” not to when those testing technologies first came into
existence. Here, a rebuttable presumption was alleged and proven by Petitioner.
Mr. Johnson’s Motion clearly pled and demonstrated facts overcoming the
presumption of untimeliness, and the circuit court erred in denying a hearing on
this factor. See Carter, 2015 Ark. at 6-7.

“To overcome the presumption against timeliness, a petitioner must
establish, in the petition, one of the grounds listed in section 16-112-202(10)(B).”
Scott v. State, 372 Ark. 587, 588, 279 S.W.3d 66, 68 (2008). The presumption is
overcome where (a) a new method of technology that is substantially more
probative than prior testing exists; (b) the motion is not based solely upon the
person’s own assertion of innocence and a denial of the motion would result in a
manifest injustice; and (c) of good cause. § 16-112-202(10)(B)(iii-v). Although
Mr. Johnson need only satisfy one of these enumerated bases for rebuttal, all three
bases are present here.

Mr. Johnson’s motion alleged that the current DNA technology he seeks to

utilize is substantially more probative than prior testing. See § 16-112-202(10)(B)
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(iv); Exh. 1 at 11 10-19. In addition to the Y-STR testing and mitochondrial DNA
testing technologies which were not available at the time the evidence was last
tested, Mr. Johnson seeks to use a advanced autosomal STR DNA testing kits
including the new 23-loci kit that only became standardized on January 1, 2017,
which tests for additional “genetic markers that could mean the difference between
a case breakthrough and an inconclusive result.” (R. 212-213; Exh. 4). As Huma
Nasir—a senior forensic analyst with fifteen years of DNA testing experience at
the same laboratory that the State entrusted DNA testing in this case to in 1997—
explained in her affidavit, “[t]he expansion of the number of loci tested also greatly
enhances the sensitivity of DNA tests, especially on older and degraded

samples . . . [b]y increasing the number of genetic loci tested from 3 in 1997 to 23
today, we greatly increase the likelihood of finding genetic material that will yield
useful results.” Exh. 1 at §11. The issue is not whether some form of DNA
testing “has been available” in the past, but whether “a new method of technology
that is substantially more probative than prior testing is available . . .” now. § 16-
112-202(10)(B)(iv). (emphasis added). The more probative nature of the

technology requested here is undisputed.

* It cannot be emphasized enough that the upgrade to the new 23 marker DNA Kits
constitutes a dramatic change in forensic DNA technology. Indeed, the
advancements required crime laboratories around the United States (and the world)
to replace equipment, re-train veteran lab personnel and educate investigators as to
evidence collection, to ensure that the laboratories remained cutting edge and,
more importantly, qualified to upload results into the CODIS database. See Exh. 4.
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The consistency of Mr. Johnson’s claim of innocence and the substantial
merit to Mr. Johnson’s motion, when coupled with the weakness of the State’s case
as repeatedly identified by this Court®, and the specter of Mr. Johnson’s execution
for a crime that he potentially did not commit demonstrates that “the motion is not
based solely upon the [Petitioner’s] own assertion of innocence and a denial of the
motion would result in a manifest injustice.” § 16-112-202(10)(B)(iv). For
essentially the same reasons, good cause is also shown. See § 16-112-
202(10)(B)(v). In light of the instant circumstances and the irreversibility of
execution, Mr. Johnson has certainly rebutted the presumption against timeliness.

C.  Chain of Custody

The Court further held that the Motion failed to establish “a chain of custody
as required under the Statute.” (R. 261). This finding in particular strains
credulity. Mr. Johnson presented in his Motion documentation from the Arkansas
State Crime Laboratory indicating that it has—in a “retained pack”—several
probative items of evidence within its custody and control, including the victim’s
rape kit and a clipping from the shirt found miles from the crime scene with the
victim’s blood on it. (R. 160). Mr. Johnson also presented documentation from
the forensic laboratory that had conducted testing earlier in Mr. Johnson’s case

noting that it was returning evidence to the DeQueen Police Department. (R. 161-

> See Johnson 1, 934 S.W.2d at 184 (error not harmless); Johnson 111, 157 S.W.3d
at 164 (DNA testing could “significantly advance” claim of innocence).
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63; R. 167).6 As in Carter, “because no hearing was held, Carter had no
opportunity to disprove the State’s claim that a break in the chain of custody had
occurred, and he had no opportunity to present evidence regarding the ability—via
modern DNA testing procedures—to obtain probative results from the

evidence ...” Carter, 2015 Ark. at 6. Such a chain must be established at a
hearing.

Even without a hearing, however, Mr. Johnson has made a very strong
showing with regard to the legitimacy of the chain of custody with regard to the
evidence obtained during the investigation of the Carol Jean Heath’s murder.
Explicit statutory requirements, in effect at the time of Mr. Johnson’s earlier
motion and which the State does not dispute, state that “law enforcement agency
shall preserve, subject to a continuous chain of custody, any physical evidence
secured in relation to a trial and sufficient official documentation to locate that
evidence . . . permanently.” §§ 12-12-104(a)-(b)(1)(A). In other words, if the
DeQueen Police Department no longer has the items of evidence clearly returned
to them, such actions would be in clear violation of Arkansas law.

Regardless, as has long been the rule in Arkansas, minor uncertainties in the

proof of chain of custody do not render evidence inadmissible. See Gardner v.

State, 296 Ark. 41, 754 S.W.2d 518 (1988); Rogers v. State, 258 Ark. 314, 524

® Ironically, the State strenuously objected to orders issued by the circuit court
providing information regarding the existence and condition of the evidence.
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S.W.2d 227 (1975). Indeed, “it is not necessary that every moment from the time
the evidence comes into the possession of a law enforcement agency until it is
introduced at trial be accounted for by every person who could have conceivably

come in contact with the evidence during that period.” (citations omitted)

Munnerlyn v. State, 264 Ark. 928, 931, 576 S.W.2d 714, 716 (1979). Because Mr.
Johnson has plead that the chain of custody regarding the evidence is undisturbed,
this Court should remand the case for a hearing as it did in Carter.

D.  The Results of Mr. Johnson’s Proposed Testing Would
Significantly Advance His Claim of Actual Innocence

The finding that the proposed DNA testing would not significantly advance
Mr. Johnson’s claim of innocence is entirely without factual support. This finding
Is disproved by a simple consideration of the facts of this case and the potential
results that could be obtained from further DNA testing. This deeply probative
evidence can now provide clear genetic information that could fully identify the
name and identity of Carol Jean Heath’s murderer.

It must be repeatedly stated that the testing that was previously conducted in
this case was conducted with the technology that was available at the time. Even
though such results provided information, it is information that is now out of date
and stale. Indeed, testing strategies that are now available were not even able to be
considered in 1997, 2004, or even 2009. As noted by Ms. Nasir, in earlier times—
given the limitations of the DNA technology—laboratories did not test on sexual
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assault evidence unless sperm was visualized. Exh. 1 at § 18. Today, forensic
scientists can now test and obtain results where no biological material is visible.

Id. at 19. Further, “touch DNA,” that is biological material deposited by handling,
can now Yield full DNA profiles. This sort of change is of fundamental importance
in Mr. Johnson’s case and most certainly could produce material evidence of Mr.
Johnson’s actual innocence.

Ms. Heath had bite marks on her left and right breasts. At the time of Mr.
Johnson’s original trials, swabs from those bite marks submitted for serological
testing indicated the presence of amylase, the main component in saliva. That
saliva could only have been left on Ms. Heath’s body by the perpetrator. In light
of the State’s assertion of facts around Ms. Heath’s murder and alleged sexual
assault, if that saliva matches to another man, it would be clear proof of actual
innocence. The DNA testing done before the trials did not find Johnson’s DNA in
the saliva. Although no one knows the degree of Branson Ramsey’s involvement
with this crime—as he apparently was never interviewed by police despite his clear
domestic violence history and the interesting timing of the receipt of his divorce
papers—a match of the saliva, blood, or hairs to Mr. Ramsey would clearly

illuminate a very different theory of guilt.
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The perpetrator of Ms. Heath’s murder was allegedly wearing a green shirt
which was discovered miles away from her home with her blood on it.” The shirt
could only have been moved by the perpetrator of Ms. Heath’s murder. Testing of
the actual shirt using the DNA technology available at the time did not provide the
identity of its owner. That shirt has never been tested for “wearer DNA” using
STR technology; that is, the skin cells that are shed and rubbed off from constant
contact from a wearer on areas such as the armpits and neck. Such testing would
clearly show the true ownership of the shirt and, in light of the victim’s blood, who
was Wearing it at the time of Ms. Heath’s murder.

The cigarette butt with what is alleged to be Johnson’s DNA and allegedly
found in a pocket of the shirt has a dubious provenance given the significant
possibility of confusion of samples.® In addition to the year between the collection
of this evidence and the sending to the DNA laboratory, it was conceded at trial by
State Police Investigator Hayes McWhirter that there was an error on the

submission sheet when the items were submitted after being held for that year.

" As discussed on p. 11 of Mr. Johnson’s Motion, and as was the subject of Mr.
Johnson’s various appeals, Ashley Heath’s testimony is seriously suspect in light
of the conclusions of the various psychologists and her inability to remember
Important details about the crime. What is not in any doubt is that the green shirt,
found miles away from the victim’s home, had the victim’s blood on it and thus
had to have been removed from the home or worn by the perpetrator.

® A cigarette butt was discovered on the floor of Ms. Heath’s home that was
photographed by police but never listed in the items of evidence sent to the
Arkansas State Crime Laboratory or by the private laboratory hired by the State to
conduct additional testing. (R. 92).
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R. 19 (discussing McWhirter’s testimony); see also Petition at Exh. 4, pp. 1439-
1463. Furthermore, there was a cigarette butt found at the scene which is not
accounted for in the testing. (R. 92).

Several Caucasian hairs not matching Ms. Heath were found adjacent to her
body, on shirts at the scene and at the second crime scene and, most importantly, in
the bag placed over her hands by the DeQueen Police Department to protect
evidence. Although hair microscopy is a questionable science that has been
demonstrably shown to be unreliable, DNA testing, by contrast, could definitively
determine the provenance of those hairs. This is particularly relevant in light of the
multiple defensive wounds found all over Ms. Heath’s body and the bloody palm
print—matched to Ms. Heath—found on the linen closet in the bathroom,
indicating that there was a great deal of violent interaction between Ms. Heath and
her attacker before her death.

Each one of these items by themselves would be highly probative. Should
multiple profiles be obtained from several items of evidence that indicate the same
male, such a redundancy with regard to genetic information (particularly given that
Mr. Johnson was convicted on far less probative evidence), would clearly

demonstrate Mr. Johnson’s innocence.’

? It is worth noting that as much as the State argues that the cigarette butt in the
green shirt is probative, the matchbook that was allegedly found with it has not yet
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Mr. Johnson was convicted on the discredited testimony of a traumatized
six-year old girl and on DNA evidence linking his hair to Ms. Heath’s home. As
noted by this Court, the testimony of the child is questionable, to put it mildly. The
hairs, however, are also of little probative value. The DNA results associating Mr.
Johnson with hair found in Ms. Heath’s home do not undermine Mr. Johnson’s
innocence claims.

The State’s own witnesses—Ashley Heath and Shawnda Flowers—place
Mr. Johnson in Ms. Heath’s home on at least two occasions prior to the murder.
See Trial Transcript 11/18/1997 at 210, 217. The State’s witness—Steve Hill—
testified that Mr. Johnson and Ms. Heath were “carrying on” prior to Mr.
Johnson’s arrest.”® Id. at 269. The State’s witness, Debra Johnson, Mr. Johnson’s
stepmother, also indicated that he had been in the home. Id. at 254-255. Rather
than “explain away,” the State’s own facts explain very clearly why his hair could
have been found in the house. They do not, however, explain the several
Caucasian hairs not matching Ms. Heath found on and around her body and on

items found miles away from her home.

been submitted for testing. Further, the cigarette butt found on the floor of Ms.
Heath’s bedroom has never been accounted for.

% In light of the possibility of how such a relationship was (and is) perceived (no
fewer than three witnesses strenuously stated that Ms. Heath had not had a
relationship with a black man) it is unsurprising that Mr. Johnson would be less
than eager to assert it at a later parole hearing.
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F. The Denial of DNA Testing Violates Mr. Johnson’s Constitutional
Rights.

Preventing Mr. Johnson from having the opportunity to conduct DNA
testing on the requested items and prove his innocence claims violates the very
notion of “fundamental fairness” and denies him of due process. As the State of
Arkansas has created a clear statutory procedure through which convicted persons
can obtain DNA testing and then utilize exculpatory results from that testing to
prove their innocence, the processes employed by the State for obtaining access to
DNA must remain fundamental fair. See Dist. Attorney’s Office for Third Judicial
Dist. v. Osborne, 557 U.S. 52, 55, 129 S. Ct. 2308, 2312, 174 L. Ed. 2d 38 (2009)
(“DNA testing has an unparalleled ability both to exonerate the wrongly convicted
and to identify the guilty.”).

It is universally recognized both in the law and in scientific practice that the
central strength of forensic DNA testing is its ability not just to exclude, but to
actually identify the person whose biology is left at a crime scene. Chief Justice

Roberts emphasized this point in the first sentence of Osborne: DNA testing has an

unparalleled ability both to exonerate the wrongly convicted and to identify the
guilty, thus recognizing the power and importance of DNA evidence on a criminal
defendant’s legal case and his or her actual life. Osborne, 557 U.S. at 55
(emphasis added). Arkansas has employed a statutory scheme of procedures that

allows defendants to secure a DNA testing relief to prove their innocence pursuant
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to Act 1780, executive clemency and potentially other relief from their convictions
based upon post-conviction exculpatory DNA evidence.

Mr. Johnson seeks DNA testing—which in this case would not only
exonerate him, but save his life. One cannot imagine a more unfair result than
denying a defendant facing execution, the opportunity to utilize these irrefutable
forms of DNA proof establishing innocence based on new technologies that did not
exist at the time of his trial, some of which only came into regular use on January 1

of this year.
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V.
Conclusion and Prayer
WHEREFORE, this Court should grant a stay of execution, and, after
considering full briefing from the parties, remand for a hearing on Mr. Johnson’s
Motion for Postconviction DNA testing.

Respectfully submitted this 18th day of April, 2017.

Jeff Rosenzweig, Esq.

Ark. Bar No. 77115

300 Spring Street, Suite 310
Little Rock, AR 72201
Telephone: (501) 372-5247
Email: jrosenzweig@att.net

Bryce Benjet, Esg. (pro hac pending)

Karen Thompson, Esg. (pro hac pending)

THE INNOCENCE PROJECT

40 Worth Street, Suite 701

New York City, NY 10013

Telephone: (212) 364-5347

Email: bbenjet@innocenceproject.org,
kthompson@innocenceproject.org

Counsel for Petitioner Stacey Eugene
Johnson
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1, Huma Nasir, declare, under penalty of perjury, that the following is true and correct;
My name is Huma Naslr. 1am over the age of 18 and otherwize fully competent to give
this statement, '

I am a Senior ?ommlo DNA Anntyst at Bode Cellmark Forensics (Bode).

Bode Cellmark Forensios (“Bode”) is & private acoredited laboratory that specializes in
forensic DNA testing, Bode conducts DNA testing for 1aw enforcement and other
goversment agencies an well 88 private cliente,

Bode's accreditations include the American Soclety of Ceime Lab Directors/Laboratory
Accreditation Board (ASCLDILAB-!nternaﬁonal), the Texas Department of Public
s;ﬁty, Maryland State Department of Health and Hum;ni Hygiene, and the New York
Stata Department of Health. Our analysts routinely undergo proficiency testing in
accordance with these accreditations.

Far aver 20 years, Bode has successfully obtained DNA profiles from forensio evidence
in thousands of cases, including pre-trial and post;eonvioﬁon homiéide cases, decades-old
ol oageq, and ozscs where other labouj\tuﬂes consumed substantial portions of the

. evidenoco through attempted aamlogﬁfnnd!or DNA enalysis, 1have pessonally performed

DNA testing and/or analysis for thousends of cases, both pre-trial and post-gonviction.

] have been doing forensic DNA analysis for almost fifteen years. Ibegen my careexatf
private forensic lab, RelisGene Technologies, and I'wes employed there from February
2001 uatil Decernber 2007. I then joined the Orchid Cellmark 1ab, which through seversl
mergors has become part of Bode. 1have served as o technical 1eader at the lab, and in
this role I was responsible for technical managesment of the laboratory. This included
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technical problem solving of analytical methods; method evalvation and proposing new
or modified anslytical pracedures to be used by the laborabory;‘asslstlng with the
avergight of fraining, quality assurance, and proficlency testing in the laboratory; and
ensuring that casswork is processed in un accurate and timely manner. [ have provided
expert testimony as a Forensle DNA Analyst in over 100 cases and have been admitted as
an expert witness in jurisdictions across the country. .

7. Ieamed a Bacholors of Scienco In Biological Sciences from the Unlversity of New
Orleans in 2000 and a Masters of Science in Pharmacootical Sciences with a
concentration in Forensic DNA and 8srology from the Univexsity of Florida, I have co-
authored four articles relating to forensic §TR testing and three of these articles published
in the Journel of Poreasic Science. A copy of my curriculum vitae detailing my
experience and credentiale is attached hereto as Exhibit A, '

8. 1 submit this Affidavit to advise the Court of the capabilitics of Bode, ahout which [ have
personal knowledge, 1o obtain new and relevant information from ovidence gathered in
the investigation of the wurder of Caro] Heath and the prosecution and conviction of
Stpcey Johnson. In preparing this affidavit, I discussed ths facts of the case with
Innocence Project Staff Attorey Brycs Benjet and was provided with (1) a palice roport
deacribing the crime scene; (2) reports from the Arkansas Crime Lab which list the
evidence submitted and describe forensic anatysis performad on the evidence; (3) the
report of the autopay of Carol Heath; (4) reports from 1994 of DNA. testing performed by
Cellmark Diagnostics; (5) a report from 1997 of DNA testing by Cellmark Diagnostics;
(6) a repart from 1997 by a consulting expert evaluating the DNA testing performed by
Celimark Dingnostics; and (7) various pholographs of the crime scene and evidence
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dJiscussed in this affidevil. "This information is sufficient for me to reach the conclusions
offered in this Affidavit and al! opinions offered in this Affidavit areto & ressonable
depren of scientific certainty.

fn 1994, Collmark Diagnostics performed RFLP, DQ Alphz, snd Polymacker testing on
some of the evidence in this cese. The reports of this DNA, testing are alached as Fxhibit
B, In 1997, Celimark Diagnostios performed additionel DNA testing on the remaining
extracts from the testing reported in 1994 using the Geneprint STR DNA testing kit. The

repoit of this lesting is tiached as Exbibit C.

Advancementy in DNA Technolopy

0.

Modem DNA tcchnology utilized by Bode is considersbly more gensitive and
sophisticated than the testing uvailable in 1994 and 1997 when Mr. Reed's trial took
place and in 2002 when addjtional DNA iesling was requested by Mr. Stacey. Current
DNA techmotogy cen devetop foll or partial genctio profiles where DNA methods in vee
in 1994, 1997, and 2002 could not. Current DNA technology is seusitive enough to
identify an individual's unique DNA profile from a microscopic amount of biological
materjal previously undotected using older methods. Coment technology is also designed
to dvvelop DNA profilus from poorly preserved or decades-old degraded samples that
were nnsuitable for lesting using the testing techniques available 15 yeors ago. Likewise,

advancemenly in DNA technology have sliowed us to ohtained genetic profiles despite

* the presenco of chemicals that in the pust would inhibit the DNA amplification process.

This provides a much greater chance at obtaining results from certain types of clothing or

Jeather which contain chemicals that inhibit DNA amptification.
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.

12

The RFLP, DQ Alpha, and Petymarker technology used in thia ense ere outmoded types
of DNA festing. Forensic scientists no Jonger uge these types of tests, and the results of
such testing are generully not useful for comparison to the resubts of modern technology.
Collmark Diagnostics alse performod very carly generation STR testing in 1997 with the
Geneprint STR DNA icsting kit. Howcver, this test only reported data from 3 matkers
(lacations on the gena also known as “laci®) in addition to Amulogenln which identifies
the scx of contributors. Current STR test kits now test 23 loci. This expansion of the
number of loci tested provides exponentiully greater discriminatory power, allowing
forengic scientiats virfual certainty as to the identity of a source of DNA. The expansion
of the uumber of Toc} tested also greatly enhances the sensitivity of DNA tests, espestally
on older and degraded sumples, This is beoauge DNA breaks down over time in an
irregular fashion. Bactoria may convume the genetio n;atoria] at some loﬁ, but not othery
in a sample. Generally the Inrger genes degrade more quickly than the smaller oncé. By
increasing the number of penetic loci tested from 3 in 1997 to 23 toduy, we greutly
increase the likelihood of finding genetic matcrial that will yicld vseful DNA results.
Y-STR testing, which firsL becarne avallable for forensic use in 2000 and was not yat widaly
avallable In 2602, Js more likely to obtain probativa resuits wiare the evidentlary items cantain
8 mixture of male and fomule UNA. Y-STR technology Is simitar to other DNA testing with one
imajor differenca: tha STR reglons targeted for Idontification are ail iocated on tha Y-
chromosome, which Is exclusive to males, 8y targeting oﬁlv male DHA and "Ignorl_ng" the female
DNA, Y-5TR testing can help identify the male DNA present in a mixed sample such as a rape kit
or handled clothing from a crime victim. Y-STR techinology is espacially valuabis whare the ‘

evidence contalns a larpe amount of female DNA and o very small amount of malc DNA because
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14,

15,

16.

stangtard DNA techniques will might amplify the female DNA in a manner that rendars the male
portioh of the sample undetectabla,

“MinkSTR testing, which is designed to forus on portions of tha DNA that break down over

time, tan also reveal @ DNA profils that may not be abtainabla through traditional STR testing,

Minl-STR technology is particutarly sulta‘ble for the smati or degraded samples that are common
when testing avidﬁnu collected more than 12n years eartler. This technulagy was not avaliable
for forensic use untl 2007,

Boda alse performs mitochondrisl DNA testing and analysls, Mitchondsial DNA s present in the
mitochondria of every call In the human body. Mitachondria are usually prasent In large
numbers in human cells. In the event that » biological sampla Is particularly degradad, it Is
possible that mitochondrial DNA can be successfully analyzed even If standard DNA techniques
{such a3 §TR, discussed above) have falled or cannot be used. Mitochondrial DNA analysis s
also recommended whan tasting halr which dees not contaln a root and therefora cannot be
tested through conventional ST analysls,

The processas used in parforming DNA testing have also avoived over the past 15 years, maeking
it more likely that results c§n be chtalned from small, dagraded, oy Inhibited samples. First, tho

DNA extraction technicques have improved. We tow use & robotic extraction method in

conjunction with an additional reagent “carrier RNA”. Extraction is the process by which

the genctio material is separated out from the sample of the svidence, Published
validation research on this extraction method shows that it removes potential PCR
icihibitors better than older extraction procedures and incresses the yield of DNA
extracted from a forensic sample. |

In the past 15 yaars, we have also Improved our ai:ility to concemtrate sampies whete ‘
there is only a small amount of genetic material. The concentration methods {(Amicon
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filters or drying down samples using Vacufugs) help concentrate the genetic material that
has been extracted, which improves our shility to obtein useful DNA. grofiles even from
samples that may contain only a few skin cells. Likewise, where prior testing of small
amounts of matetial only yielded a partial profile, using the Amicon filter to concentrate
a sanple can allow us o obtain a mare complete DN A profile suitable for comparison,
With these considerable advances in scasitivity, we have also improved our sampling
tachnigues. The best exemple of this is the use of seraping/swabbing methoad. Scraping
is done by taking a sterile scalpel or other sharp blade and removing the top layer of a
sample—usually cloth to distodgs cells that may be embedded in the fabric, Thesa
dislodged cclis can then be collectsd using u steile swab and tested. We have found that
this method provides more material than the sampling techniques that forensic DNA
sclentists may have used in 2002 on similar items.

The advancements in the senniﬂvity. of forensic DNA teating over the past 15 years have
changed the way forensic investigators utilize DNA testing. In zm and before, it was
common for investigators and DNA scientists to teat otly those ssmples with visible
staing or those otherwize known to contain biological material such as cigarette butts that
are repeatedly placed in a parson’s mouth. Por exemple, forensic DNA lubs did not
routinely perform DNA testing on sexual Assault evidence unless spmn was visuslized,
By conlrast, forensio scientists now collect and test sn::liples from iters where no
biatogical material is visible, In addition to ssarching for blood, vemea, or saliva, we
now smmple items that were only touched or handled by the perpetrator of a crime 10 test
“4oush DNA". These iterns may include clothing, ligatures, the inside of pockets, snd the
surface of objeats oarried by the perpetrator. Published lterature, confirmed by my
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20,

2L

experience in tho 1ab, has shown that calls transferted from a person’s hands onte en
object they touch can be collected, tested using current methods and yield a DNA profile.
£
From may review of the documentation discussed in paragraph 8, it s my professional
opinion that DNA testing on the cvidence in this case is capable of yielding scientifically
yolid results that can identify the person who raped and mucdered Carol Heath.
Specifically § recormmend that DNA testing be performed on the following evidence:
Sexual Assault Evidence, [ understand from my teview of the materiale provided that
tho victim was likely raped i the course of the murder. Howevet, it was also believed by
police that the murderer could have wom & candom end may have rinsed the vietim’s
vaginal cavity witha douche bottle. Scrology reports from the mg Crime Lab state
that no sperm was found on any of the evidence. Due to the limited sensitivity of DNA

tests fifteen years ago or earlier, forensic solentists likely would not recommend DNA

. tasﬁ:iz of sexual zssault cvidence where semen was not detectsd through pm;mptivq

tests or microscopic exemination. That is no longer the case, Serology literature explains
thet the average cjaculation containg tens to nmndreds of millions of sperm cclls. Where
current technology only reqﬁirea 2 few oells to generate a DNA profile, it is possible to

. obtain results from sxiremely diluted ar low level samplea where npmil cells weee not

previously visualized or pmmmplive testing did not indicats the pmmea of semen. Y-
STR technolo gy is eapecialty helpful in this regard beonuze it targets and amplifies only
male DNA. Therefore, DNA results can be obtained fiom mixed sumples where the
victim's DNA would otherwise prevent detection of o small amount of male DNA. DNA
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testing can be performed on the following items which may identify the person who
raped and murderad My, Heath:

¢ Vaginal swabs and smears were collected from tha vietim. Although semen was

not detected by the Arkansas Crime Lab in 1993, current DNA techuology is
capable of yiclding a DNA profile from evan a few sperm cells that may not have
been identified using the methads available in 1993. Altematively, » male DNA
profile can be obtained from non-sperm cells such ag epithelial cells that may be
present in the sample,

Breast swaby wers collected, and a presumptive test for amylase indicated the
preqence of saliva. Although DNA testing performed in 1994 identified only the
vietim’s profils, trace moux.ltsbf otker DNA were detected in 1997 that did not
meet the lzbs interpretation guidelines, Especiully, where thete is some indication
from the 1997 testing of & scoond coniributor t the DNA on the breast swéb,
mader DNA technologies such s ¥-STR testing are capable of yislding DNA
ptofiles from this mixed sample that could not have been obtained in 1997 or even
in 2002, This additional DNA profile may have come from epitheffal cells
resont in the perpetratot’s saliva. '

A Douche buttle was collected from the viotim's sink and was belleved to have
been used by the murderer to rinse the victim’s vaginal cavity after 8 sexual
encounter. Therefore the bottle should be tested because saminat finid (if present)
could be transfzred onto the end of the bottle ifit was inserted into the vagiual
cavity. Ifthe perpstrator wore a condom, it is possible to find male DNA from

| Hpithelin} celle are skin cells that 2lso make p the lining of the mouth, nose, vaginaf agd rectal cavitios and the

weathm,
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contact from olher parts of kis body. Epithelial cells (touch DNA) could also
have been trunsferred onto the bottle from the perpetrator’s hands.

Tissuc Paper was found under the victim and was belicved by law enforcement to
have been ustd to wipe her genital area. T?le tissne could have collected seminal
fiuid {hat may have been tinsed out of the viotim’s vaginal cavity. Epithelial cclis
could also have been mansfered from the perpeteator’s hands onto the tissue,
'fhc victim's underwoar was found beside her right thiph according to a police
report. Tt is possible that the viclim's underwear was removed by the perpetrator
during the assuult, providing the opportunity for his DNA to be transferred onto
the waistband (or ather parie) of the undeswesr, Therefore, | reconmmend testing
the waisthand for male epithielial cells. The crotch area of the underweur can also
be tested for the possible presence of seminal fluid since the olrcumstances of
how and when the underwer was removed are uuknown,

Pubic hoir combings were collected trom the victim. Pubic hair combings in
cexual assault coses can provide relevant DNA ovidence cither bocunse the
perpetrator’s own hair may be Jocated among thom or because semen from the
gasault may be transferred on (he bair. Ifruat material is ot present on these
baits, mitochondrisl DNA testing con be performed to possibly identify huirs sot
from tho victio ad can be compared to the vietim, Mr. Stacey and known
eliminations samples to determine their refevance. Furthermore, T recommend

that the hairs be washed to collect any seminal fluid that may have attuched to the

_hadrs.
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¢ An emply condom box was found in the victim’s sink next to the douche bottle
and was believed to have been handicd by the perpsirsior, Inhandling the box,
epithelial colls could be trunsterred from the perpetrator onto the hox and this box
can be tested for “touch DNA™.

22,  Bloody Towel. A blnody towel was found just above the victim®s head and was
presomably used by the porpetrator to wipe blood. In handling the towel or wiping off
blood, the porpetrator would also transfor epithelial cells onto the towel which could be
detueled through DNA testing. It is also possible in a stubbing case such as this that the
nerpetrator might have cut himself. This wonld provide the apporttunity for the
perpeicalor to transfer his own blood on the towel which covld be detected through DNA
testing, |

23,  Fingernsll Clippings. The victim's hands were bagped at the suﬁn and fingernail
clippings werc taken at autopsy despitle the shsence of visible blood or tissus. The
Antopsy repart states that (here was svidence of strangulation and defensive wonnds
consistent with a strupple, Under these circumstances, fingenail clippings are taken
beoause victims cun scrutch their attackers eithor du;ing a struggle or while they arc being
sttangled. Although this evidence was rot tested ot the time of trial {or cven in 2002)
beoause thers was no apparent tissus present, current DNA technology can detect DNA
from epithelial cells that could have been transferred even if the perpetrator sustained no
visible injury.

24.  Vietimg’ T-Shirt, The viclim was found with her T-ghitt on, putied up, and bite marks
were identificd on her breasts, If the victiny was bitten theough her shirt, the perpetrator
would have transferred cpithclial eei]s with hig saliva on the shict in the area around her

10
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23,

26,

breasts, 1 the shirt was touched, handled or pulled up, epithelial colls from the
perpetrator could be transferred onto the shirt,

Porpeirator’s Shirts and Victim’s Purse. The victim's purse and two blood stained
shirts (a white shirt and 8 green shirt) were found in 8 Jocation some distanoe from the
ctime scene. DNA testing st the time of Mr. Johnson’s trla] indicated that the blood on
the shirle came from the victim. No other DNA profile wes obtained to identify the
person who was wearing the shiri. Testing of the white shirt, however, indicated some
DNA from an additional contributor that was detected below the laboratory’s reporting
guidelines. Cuerent DNA testing 13 capable of generating a DNA profile from epithelial
colls Ieft by the parson who wore the shirt. Therefore I recommend testing areas of the
ghirt most likely to come into contact with the wearer's gkin such as the collar of the
green shict and the collar and arm pits of thie whits t-ghitt, Likewise, tho perpetsator
could have carried the victim’s purse. from the crime scens to the location where i;:was
found. This would provids the opportunity for the perpatrator to transfor bis epithelial
cells onto the purse that could be detected by sampiing and testing the handles of the
purse.

Halr Evidence. Halr evidence was collacted from the crime scene and tha shirts found with the
victim’s purse, Because halrs ara shed and easlly transferred, any hairs collnc.ted from the itams
dascribed above cauld also he DNA tested. 1 the halrs hava root materal, autosomal DNA
testing methods like STR and Y-5TR tasting can be parformed. 1f the hairs do not have mots,

thay ¢an be subjected to mitochondrial DNA testing.

CODIS DNA Databnse
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7.

Modem STR DNA testing has the capucity to generale DNA profiles that can be
uploaded into the CODIS DNA Jatabase. This iy i databuse: consisting of aver 13 million
DNA profiles from convieted offendurs us well as other profiles from forensic cvidence
in unsolved cases. CODIS is now a standard tool in using forensic DNA testing to solve
crimes and in post-conviction DNA testing cascs. Specifically, Bode has the cepability
(working in canjunction with an authorized goveramont fab) to have DNA profiles from
cvidence uploaded to the CODIS datubase, Review, upload and search of these
cvidentiury profiles into the CODIS database may result in associating & profile with a

convicted offender.

One to One Comparisons

28

DNA profiles using all of thu technologivs describe in thia affidavit cun also be comparcd
against other profiles vsing the same type of test. Depending on the amount of data
obtained and the (echuclogy used, theye comparisons can have very significunt statistical
weight. One to One coniparisons arc used either to associaic 2 crime scene DNA profilo
with or exclude a crime scene DNA profile from a known person or another unidentified

profile.

Condition of the Evidenco and Suitability for Testing

29.

DNA testing is corunon in decades vld cases where the cvidence may not have been
stored with the care one would expect in anticipation of INA testing. The routine
handling of the evidence during forensic investipation and trial and even the potential for
conlamination in stotage docs not render the evidence unsuitable for testing. One of the
umique aspeots of DNA evidence is its ability to identify with great certainty the

individual whose DN;GL is found on an itern of evidence. This can be done either thiouyh

12
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coraparison 10 known individuals or through the use of the CODIS DNA database
containing over 11 million offender profiles. Even where evidencs is handled by
investigntors, lawyers or other court personnel or is stored in a manner that does not
neoessarily guard against contamination, probative results can be obtnineci through the
aliminatioﬁ of innocent contributors, the identification of 2 kriown suspect’s IE)NA
through one-ta-one comparison, or through an identification of 2 known offender in the
CODIS database.

30.  Iattest, under peneity of perjucy, that the i‘oregoing fects are truc and accurate to the best
of my knowledge, Information and belief.

3. Ireserve the right to change my opinions {f new information becomes available.

L

»

ASIR) s ‘-ABC

Swom before me this
{8 dayof i 22017
. | 0 crary putit, Seato of Toras
A IR 192 Comm. Expires 11-38-2020 |
Notary Pubilic J| LN Nowry 1 120112028 |}
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M.S. University of Florida 2006
Pharmaceutical Sciences with concentration in Forensic Serology and DNA

B.S. University of New Orleans 2000
Biological Scienccs

Jun 2016 — Present Senior Forensic DNA Analyst Bode Cellmark Porensics, VA
Jan 2016 - Jun 2016 Farensic DNA Consultant Dallas, TX
July 2014 — Dec 2015 Technical Leader Cellmark Forensics, Inc.
Assistant Technleal Director Dallas, TX
Senior Forensic DNA Analyst
3/5/13 - July 2014 Technical Leader Celimark Forensics, Ing,
Supervisor, Forensics Dallas, TX.
Senior Forensic DNA Analyst

Responsible for technical management of the laboratory, ineluding technical problem solving of
analytical methods. Responsible for method evaluation and proposing new or modified
analytical procedures to be used by the laboratory. Responsible for assisting with the oversight
of training, quality assurance, and proficiency testing in the laboratory. Responsible for cosuring
that casework is processed in an sccurate and timoly manner. Dutles include case reviews,
experf witnoss testimony as 4 coutt qualiiled expert, and clivat contact, Possesses in-depth
expertise with all forensic DNA testing methodologics in use at the lab including autosomal
STRs, Mini-STRs, Y~-STRs and mitochondrial DNA. testing.

719/12 - 3/4N13 Technical Leader, miDNA and Y-STRs Orohid Collmark, Inc.

Supervisor, Forensics Dallas, TX
Forensic DNA Analyst IV
Currioulum Vitas
fuan Naslr, M8
Poge 1087
Revised 2016
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1211 =7/912 Supervisor, Forensics Orchid Celimark, Ine.
Forensic DNA Analyst IV Dalles, TX
4111 - 113111 Forensic DNA Analysi IV Orchid Cellmark, Ine,
Team Leader Dalleg, TX
1/1/2008 - 3/31/11 Forensic DNA Analyst Q1 Orchid Celltmark, Inc,
Team Legder Dallas, TX
2006 — 12/2007 Forensic DNA Analyst 111 ReliaGene Technologies, Inc.
' Team Leader New Orleans, LA

Conduct scientific analysis on multiple forms of biological evidence on forensic tasework
utllizing PCR based DNA analysis following standard operating procedures for forensic DNA
testing, Systems used on a routine basis include Profiler Plus™, COQfiler™, Identifiler™,
Identifiler Plus™, PowerPlex 16 HS™, Y.STR, MiniSTR, end Mitochondrial DNA analysis
using the ABI 310, 3100 and 3130 Genetic Annlyzars and the ABI 377 DNA. Sequencer
platforms. Responsible for processing casework in an accurate und timely manner, Prepare,
write, and sign case reports, and available as an expert in Molecular Biology and Forensic DNA
analysis for court tesiimony. Routinely communicate directly with clienls regarding various
aspects of their case, from evidence collection to trial preparation. Available to less senior
laboratory personns| as a resource for training, technical advice, problem solving, and questions.

2005 - 2006 Forensic DNA Analyst I ReliaGene Technologies, Inc.
New Orlcans, LA

Conduct scientific analysis on multiple forms of biologleal evidence on forensic casework
utilizing PCR. based DNA analysis following standard operating procedures for forensic DNA
testing. Systems used on a routine basis include Profiler Plus™, COfiler™, Identifiler™, and Y-
STR, using the ABI 310 and 3100 Genetic Analyzer. Responsible for processing caseworl in an
accurate and timely manncr. Prepare, write, and sign case reports, end avellable a8 an expert in
Molecular Biology and Forensic DNA analysis for court testimony. Routinely communicate
directly with clients regurding various aspects of their case, from evidence collsction to trial
preparation,

June 2003 - 2005 Forensic DNA Analyst I ReliaGens Technologies, Inc.
New Orleans, LA '

Respansible for processing casswork in an accurats and fimely manner for the areas in which
they have satisfactorily completed training and competency tests, NOTE: this analyst has
satisfactorily completed all training and competency tests and has developed expcrtise in analysis
of forensic sumples including mixed stein eamples. Availeble to provide court testimony, Assist
Senior Forensic Scientists with the maintenatce of tratning, QA/QC, safety measures, and
proficiency testing in the laboratoty. Responsible for remaining up-to-date with ourrent methods
Cuprfoulum Vitae

Hume Nosir, M.5,

Pagod of 7
Revised 2016
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gnd procedures in Lhe [zhoratory.

March 2008 — May 2003 Assoclate Scientist I ReliaGene Technologics, ne.
New Orleans, T.A.

Processed samples for CODIS upload. Assisted in development and production of Y-P1 FX™s

and Y-PLEX™ 12 ymplilication kits, which consists of a primer mix, aMlelic ladder and controls,

ased for Y-STR analysis, HIV Genntypmg, NA scquencing o determine palient's drug

resistance profile.

R S

o TNA Exiractions (FCR-§TR)  Single Source Stains 2001
s PCR Amplification 200t
e PCR Analysis and lotexpretation 200
» Patemily l'esting 2003
o DNA Extractions (PCIR-STR) Mixed Staing 2003
e Forensic Bivlogy Serconing 2003
¢ Torcnsic Case Reporiing 2003
¢ Y-STR Expericnce 2002
¢ Mini STR Bxpegionce 2007
¢ Mitochondrial DNA Txpericnce 2007

Fotensic Casework Analyst Qualified -2003
Forensic Cases Processed / Aualyzed - More thun 3000

el e e
: J-fa’»'-ﬁnhu AL,

e TR L T
ﬁ{ b, Tighs u} H‘h‘l'{l‘ll. ‘]”!‘( Lo ol L A SRR N R

‘) estlﬁed nver 100 nme-; as gh Lixpart in Muleoular I!mlogy and/ur Forepsic DNA Amlyms in 20 3
dilferent states.

Curricelu Vilas
i, Nisir, MLS,
Pape 3ol 7
Revised 2016
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L. Shewale, 1.(3, Nasir, H.,, Schneida, E., Gross, AM., Dudowle, B. and Sinha, 8.K, 2004, Y.
(“hromosomie STR system, Y-PLEX™ 12, for foremsic casowork: Development and
validation, J. Forcnsic Sci. 491 1278 - 1290. :

2. Sinha, S.K., Budowle, B., Chakrgborty, R., Paunovic, A, Guidry, R.J)., Larsen C., Lal, A,
Shuffer, M., Pineda, G., Sinha §.K., Schovida, E., Nasiv, . and Shewale, 1,G. 2004. Ultiliy
of the Y-81R typing systom Y-PLEX™ 6 and ¥-P1IEX™ 5 in forensic casowork and 11 Y-
STR haplotype database [or (hree major population proups in the Thited Stales. ). Forensic
Sci. 49: 691-700,

3. Sinha, 8.K., Nagir, H., Gross, A,M., Budowls, 13, and Shewale, J.(5. 2003, Duvelopment and
validation of the Y-PLEX'M5, a Y-chromosome $TR penotyping system, for forensic
casework. J. Vorensic Sci, 48: 985-1000,

4. Shewale, J.(1., Nasir, LL and Sinha $.K, 2003, Variation in mupeton of the DNA frugruents
labeled with Muorescent dycs on the 310 Genetic Analyzer and ils implication in the
genotyping. The Joumnal of the Association of Genstic Technologists. 29: 60-64.

T AT g e )
-r-!wﬁ.ﬁi‘LM‘L_ﬁg Jiidiy ,UI‘ .

ik m;.:ld:b.:.. ﬂ’-‘L‘l:L,uﬁ!’l"}i‘:?.lH

I'resented “Challenges in Cascwork vsing the AmpFISTROD Mirifiler PCR Amplification Kil®
al Southwestern Association of Forcasic Scientists Anoual Meeting in Avstin, Texas. October
1, 2007,

R T A v et

I, Orehid Cellmark’s Osteo-Pure™ Bone lixtraction Procedure Captures Duegruded DNA to
Iraprove STR Results.C.H. Smithormun, H. Nagiv, W.L. Hoffman, R.W. Staub, and 8.X.
Sinha, Promeps Mesling, 2010.

2. Shuwale, J.G., Nasir, H., Schneid, B., and Sioha, S.X, 2003. Developroent ind Validation
of a ¥ Chromosome STR Genotyping System, Y-PT.RX™ 12, for Forensic Casework, 20™
Annual Meeting NEAFS 2003, Dittsticld, MA. Turopear Academy of Vorensic Seicnce
Triennial Meeting 2003, Istunbul, Tuwkey, 14™ International Sympostam on lluman
ldentification 2003, Phoenix, AZ, American Academy of lorensic Sciences 56" Annual
Sciontific Meeting 2004, Dallas, TX.

Curriculin Vilue

Tlunen Nasle, M5,
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3. Sudhir K, Sinha, PhD, Amrita Lal, MSFS, Chls Larson, BS, Alison Flemming, BA, Huma
Nasir, BS, Blaine Schneids, BS, and Jaiprakesh Shewale, PhD, Validation und Forepsic
Casework Applications of the Y-STR Genotyping Systems Y-PLEX™ § and Y-PLEX™ 5,
Annual meeting of the American Academy of Forensic Sciences 2003, Chicago, TL.

4. Sinha, 8.K., Nasly, H., Schneids, E. and Shewale, J.G. Y-Chromosome Specific STR

Analysis Using Y-PLEX™S$ and Y-PLEX™S5 Amplification Kits, FASEB Mesting 2002,
New Orleans, LA,

5. Sicha, 8.,

Nusir, H., Schneida, E. and Shewale J, Y-Chromosome specific STR analysis

using & combination of ¥-PLEX™6 and 'Y-PLEX™S amplification kits. Proc, 16™ 9Mecting
of the International Associstion of Forensic Sciences 2002, Edited by E. Baccino, pp. 2124,
Monduzzi Editore,

“Feb 2016

July 2015
Sept 2014

August 2014
Muy 2014
April 2014
June 2013
May 2013
April 2013
January 2013
Currloulum Vitae

Huma Nasir, M.S.

Pngo Sof 7
Revised 2016

Attended the American Academy of Torensic Sciences 68 Annual Scientific
Meeting in Lag Vegas, NV

Attended the AFDAA Summer Meeting in Dallas, TX

Attended TSHI - 25° International Symposium on Human Tdentification

presented by Promega in Phoenix, AZ

Attended DNA Analyst Webinar Series: Validation Concepts and Resources
(Part T) provided by NIST.

Attended DNA Analyst Webiner Series: Probabilistic Genotyplng & Software
Programs (Part I} provided by NIST.

Attended webiner titled “Getting tiie Most ont of Your EZ1” presented by Dr.
Mark Guilliano at Celimeark Forensics.

Attended seminar titled “A Review of PCR Inhibition and Its Implications for
Human Identity Testing” prescated by Dr. Jos Wasren at Cellmartk Forensics.

Attended “A DNA Revolution — Next Generation Technologies” workshop at
presented by UNT Center for Human Identification in Ft. Worth, TX.

Attended DNA Mixture Interpretation Workshop & Webcast prescnted by
NIST

Attended seminar titled “Caleulating Statistics in Questioned Paternity
Cases” given by Dr, Lauva Gahn at Cellmark Forensics.
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July 2012 Attended webingr titled “PowerPlex Y23 Delscriminating Power in Stringent
Endogamous and Consanguinvous Situatinng” by Promega at Cellmark,

February 2012  Auended the Ameriean Academy of Forcasic Sciences 64% Annual Meeting
in Atlanta, GA.

Decomber 2011  Completed the FBI's Quality Assurance Standards Auditor Training
Oclober 2011  Aticnded NFSTC: DNA Mixture Interpretation Workshop in Houston, TX.
July 2010 Attended the AFDAA Summer Meeting in Austin, TX

April 2010 Attended the “Excelling as a Highly Effective Team Leader” Seminar
presenied by Dals Liu, MSe,, in Dallas, TX

December 2009 Attended “Stochastic Thresheld” talk presented by Dr. Rick Staub
at Orchid Cellmark. Dallas, TX.

September 2009 Attended “Considerations for the Analysis of Low-Level Forensic
Samples” talk presented by Dr. Rick Stanb at Orchid Collmark,

July 2009 Attended Applied Bingystems HID University’s seminar “Fature
Trends in Forensic DNA. Technology” presented by Lisa M. Calandro
in Austin, TX.

Pebruary 2009  Attended “Fundamentals of Capiilary Electrophoresis &
Muintenance and Troubleshooting of 3100-3130xl Plafforms” talk
presented by Dr, Aaron LelFebvre at Orehid Cellmurk, Dullus, TX.

December 2008 Attended the semlinar “Statisticel Analysis of Forensic DNA Evidence”
presented by Dr, George Carmody at Orchid Cellmark, Dallas, "TX.

Qctober 2007 Somtinvesiern Assoclation of Forensic Scientisits Meeting, Austin, TX,

August 2007 Applied Biosystems HID University: Troubleshooting Amplification and
Elecirophuoresis, Maurice Padilla, Pield Application Specialist

April 2007 Profiling of Degraded and Low Amoants of DNA, Forensic Institute’s
Human ldentification ¢-Symposium 2007

April 2007 Human Hentification DNA Stream, Forcasio Institute's Human Identification
e~-Symposium 2006

Currdenluin Vitae
Huma Nasit, M5,
Foge S ol 7
Roviscd 2016
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Septembor 2006

February 2006
February 2005
December 2004

Deveraber 2004

December 2004
Sept, 2004
October 2003
Seplember, 2003
Juoe 2003
Navember 2002

November 2002

November 2002

September 2002

August 2001

Cunfevlom Vitae
Thinse Musdey, MLS,
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I"Louisiana’s Annuul DNA Sclentific meeting, Baton Rouge, LA

Fandamentals of Statistical Analysis workshop presented by Dr. Charles

Brenncr. New QOrlesns, LA

57" Ansnand Meeting of the American Academy of Forensic Sciences

(AAFS). New Orleans, LA,

GeneMapper’™ ID Training by Dr. Luura Post fiom Applied Biosysicms.

New Orleans, T.A
I¥ Louiviana’s Annual DNA Scientific meeting. Bulon Rouge, LA,

“A New Approach to Differential Exirpction” lectwe hy Cums Knox
from Promega. New Oricuns, LA

Fundamentals Of Real Time PCR ol Reliatiene lechnologies, Now
Orleans, 1.4

Mathematical Foundation of the Evaluation of DNA Evidence \ecture by
Dr. Chatles Bretner, New Orleans, TA

Y-12 Analysis by Dr. Jai Shewals al ReliaGiene Technologics Laboratory,
Now Orleans, LA

Understanding DNA Extraction and PCR Amplification by Dr. Sudhir
Sinhis nt RulinGene Technologies Luboratory, New Orleans, LA

SINE based PCR for the identification of species-specific DNA by Dr,
Mark Batzer al RelisGene Technologics Laboratoey, New Ovleans, LA

¥-3TR Geneotpping development and validation of Y-Plext™5 and of ¥-
Plex™8 in forensic casework by Dr. Jai Shewale at ReliuGene
Technolopivs Laboratory, New Orlcaus, LA

Statistical considerations in forensic and paternity cosework Tecture by
r. Sudhir Sinha, New Orleuns, 1.A

DNA  Extraction, Polymerase Chuin Keaction (PCR) and DNA
Sequencing, techniques used in 1TV Genotyping by Dr. Jai Shewale
RetinCiene Technologies 1 abogatory, New Otleans, LA

Introduction to PCR Testing scrminar by Dr. Sudhir Sinha, New Orleans, 1LA
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' " REPOxT OF LABORATORY nm:m'n:ora;' .
ZENECA January 19, 1994 CELIMARK
3 Lo ) [
DIAGNOSTICS
' Calimarit Dlagnostios
20271 Goldenrod Lare
Investigator Jim Behling . : " Garmentown, Maryland 20876
Daguaen Folice Depriient Taphns o1 4580
: JSALABS
DeQuaen, AR 71832 Fax (01) 428-4877
Raei AR %tate Crime L2b Casa No. 93-04321
AR State Police Case NO. B9-413-93
Callimark Case No. F231380 :
EXHIBITS1
Tha following items were recelved fory analysis on the coryesponding
dates: ya
‘ Decomber 2, 1933
Ing ‘ Desgription
one purple top fube of blood labelled “...Stacy Johnson"
Dacembar 17, 1593
K . Blood swateh labelled M.,.Carol Heath..." L
GGG23 Two hairs mounted on slids labelled %...GGGR23..."
MEé& one hair mounted on slide labelled V.,.MEf...,%
GGGLI one hair mounted on slide laballed "..,GGGL3,.." .
GGGLE vwo hairs mounted on slids labelled »..,66G14..."
GEGL4 one hair mounted on slide labelled "...GGGl4..."
RESULTS: '
DNA imolated frem'sach of tha two mounted hairs laballed GGG16, the
mountad hair labellsd ME6, the mounted halr labslled GGGL3, the
blood laballed Stacy Johnson, end the hleod swatch leballed Carol
Hanth was amplified ueing tha polymerage shain reaction (PCR) and
typed for DQe using the AmpliType'™ HIA DQe Forenslo: DNA
amplifzieation and ing Kit. The DQa types detected for each
sanple are listed balowt _ .
' ESTTMATED FREQUENCY
hair §1 from 1.3,4 21% N
csais=-root .
hair §2 from 1.2,4 21%
GGGlEé~zruot
r vt v i
. 28 . R 1l wn B}
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{

AT

Raport for F3l3al
January 19, 19¢4

Page Two
ESTIMATED FREQUENCY

SAMPLE : ROox TYFR ' SN _POPULATION |
halr from MES=- 1.2,4 21%

roat .
hair from ME6=- 1.2,4 21%
* shaft .
Jhair from GGGL3~ 1.2,4 21%

root
Btﬂay Johnson 1.2;4 21%
Carol Heath 1.2,1.2 i2%

‘The hair shaft was usad as a contrel.

A portion of the hair shaft adjacent to the root for the mounted

hair labelled GGGl3, and each of the two mountad hairs labelled

GCGl8 wanp also tested as & contrel. No DYt type was obtained from

these shafts, . - Y
In additien to the 1.2,4 DRa typs detected for the root from each

of tha two hairs labelled GGGlEé, the root from the halr lebslled

GGG13, and tha root for the haly labelled MES, DQa results were

obtained which werea too faint for interpretation. These. results

may be due to technicel artifaots.

No pelymerass chain raaction (PCR) products wers ohtained when an
extract from each of the two mounted hairs labeliled GGG23 or the
mounted heir labelled GGGl4 was amplified using the AmpliType™ HIA
DQu Forensic DNA Ampliticetion and Typing Xit.

CONCIUSIONS -

No conclusion can bs made concerning tha two halrs labellad GGG23
or the hair lemballed GGG14,.

Carol Heath is excluded as the source of the DNA obtained frem each
of the two halrs lpbelled GGGLS, the hair labelled MEE, and the
hair labelled 5GG13.

gtacy Johneon cannot be excluded as the source of the DNA -obtained
from each of the two hairs labellad €228, the halr labelled MES,
or the halr labaliled GGG13, The fragqueancy of the 1.2,4 DQa typs is
approximately 21 percent.

ﬁiaa A Heber

b g .
Molecular Geneticiat Staff Molecular Biologist
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* REPCRT ' OF LABORATORY EXRMINATICN ( :EI I hd q
ZENECA April 15, 1994 StV R_IS_
| DIAGNOSTICS
o amy et Apars
Callmark Dl_lﬂnolﬁc.u
20271 Galderod Lane
Invastigator Jim Behling Garmantown, Maryland 20878
DeQueen Polioa Department . Tetophona (301) 428-4980
220 Noxrth tacond Strest BOO-USA-LABS
DegQuesn, AR 71832 : Fax {301) 428-4877.
Re: Cellmark Cm=ze No, F931380
AR State Polica No. B9-413-53
AR State Crime Laboratory No..93-04321
" EXERBIXEL -
Eh:. followlng ltaems were received fur analysis on the corresponding
ated!:
Degenber 2, 1993
One purple top tube of blood labelled ¥,..Stacy Tohnson®
pacember 17, 1993 ' '
iDi Bascrintion
K1 .+ Blmod swatch labelled Y..,Caro)l Haath.,."
v Stained matarial labelled V...green shlrt...?
RESULIOL _
DNA was extracted and DNA banding patterns ware obtained fron the
{items 1listed above using the restriction enzyme BinfI and the five
single-locus probes MS1 (D1S7), MB831 (D7821), MB43 (D128Ll), g3
(D7522), and YNH24 (D2844). .. . o
The DNA banding pattarn obtained from tha green shirt (item Q17)
matches the DNKA banding pattarn obtained from the’ blood swatch
labellsd carol Hesath (itew X1).
CONGLUDION:
Using the five single-locus probes acquanthnf. the approximate
freguencies 1n thae Caucasian, African Amerlcan, and Western
Eispanic populations of the DNA banding pattern obtained from the
green shirt and the blosd swatch labelled Care)l Heath are as
follows: . s
A bupisrny of TENBGA Gpesaiias,
[ Abusineet una oT ZINIGA e,
‘ L. 20
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. Report for FOJ313s8¢
April 15, 1984
Page ‘ITwo

Population data baze
Caucasian

African Ameriecan
Western Hispania

FLLBa A. or .

Staff Molaecular Biologist

rra

31

EEéﬁHQBEE
1 in 280 million

1 in 6.4 billion
1 in 390 miilion

P 144/171
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R LTI Calimark Diagnastice
) 20271 Goldenrod Lane

Investigator Jim Behling
DaQueen Police Department Telsphone (301} 428-4860
220 North Second Street S00-USALARS
PeQueen, AR 71832 ' Fax [301) 42B-4877

Ra: Cellmark Case No. F93138¢0

AR State Police No. 89=413~53

AR State Crimes Leboratory No. §3-04321
EXHIEITS:

Tha following items ware raceived for analysis on the corresponding
dates: /

Dacanhay 2, 13993

Ing basoription
One purple tep tube of blocd labelled ", ..Stacy Johnson'
Decamber 17, 1993 '

Q18 Material labelied "...white t~shizt..."
X1 Blood swatch labelled ¥,..carc] Heath..."
Q4 Two svabs labelled ¥...bresst swbs"
RESULTS) ' ‘

The DNA obtained from the white t-shlirt was degraded and unsuitable
for restriction fraghent langth polymsrphism (RFLP) taasting.

An insufficient amount of high noleuu:l.ar' weight DNA was obtained
from the breast swabs to continue restrioticn fragmant length
polymorphism (RFLP) testing.

DNA was {solated from the ltems listed abova. DNA from aach of the
items was amplified using the polymerase chain resstien (PCR) and
typed for HLA Dla, the LDL receptor (LDLR), glycophorin A {GYFA),
hameglobin G gaumaglobulin (HBGG), D786, and group specific
compenant  (GC) using the AmpliType™ HIA DQa Forensia DRA
Amplification and Typing Kit and the AnpliType® FM PCR
Amplification and Typing Xit. The types detacted for each mample
ars ligted bslow: .

£ ag =L
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Report for F$3138
April 15, 1994
pPaga Two
TYPES DRTECTED -

PIR bog LDLR [cF 4. HRGG nisse sl
yhite t~shirt 1.1,1.2 Al AB B B’ Ac
breast gwabs 1.1,1.2 A A B B B A o
carol Haath 1.1,1.2 A AB B B AC
gtaoy Johnoon 1.2,4 B AB AC A B

GENOTYDPEBD
carol Heath 1.1,1.2 aa AB . HB EB x
Stacy Johnson 1.2,4 BB AR AQ AA EB

*In addition to the types listed ubova, results were obtained that
ware too taint for interpretatien. These resulta may be due to thae
presence of DNA frum more than one individual or technical
artifacts.

CONCTXISTON:

Stacy Johnson is excluded as 4 source of the DNA cbtained frem the
braast swabs.

carol Henth cannot be excluded as a source of the DMNA obtained from
the breazt zwabps,

Stacy Johnson is excluded as & acurce of the DNA obtnined from the
white t-ghirt.

carel Heath oannot be excluded s a sourcs of the DNA obtained fram
tha white t-shirt. The approximate freguencies in .tha Caucasian,
Afriocan american, and Hispanic populationg of the types obtained
from the materlial labelled white t-shirt and tha blood swatch
labelled Carol Reath: ara as follows:

rupulationh dats base Frequency
Caucacian 1 in 12,000
African American 1 in 470,000
Higpanic 1 in 28,000
Charlot:z’j Word, Ph.D. , mellsa A, Weber |
Molacul eneticist Statf Molecular Blolegist
F_ 33
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-

Collmark Dingnostics .
20271 Goldenrad Lane

Investigator Jim Behling : Germantown, Maryiand 20876

DeQueen Polioce Departwent Teleptione [301) 428-2980
220 North Second Streat £00-USA-LABS
DeQueen, AR 71832 . Fax (301) 428-4877

Tet AR State Crima Labh Case No. 93-04321
AR Btate Police Case No. B9=413~93
Cellmark Case No, F931380

EXHIRIIS:

g&a following items were received for analysis on the corresponding
tes: ’

I

Dacanber 2, 1993
_one purple top tube of bhlood laballed ¥...Btacy Johnsen®
Deceubsr 17, 1993

MES . oné hair mounted on slide labelled ".,.MEE...%’
GeG13 One hair mounted on slide labelled "...GGE13,..,"
GGG1e Two hairs mounted on slide labelled ™,,.GGGLG.,."

BESULAS:

DNA was isolated from the items llsted above. DNA from each of the
iteme wos amplifiéd using the polymerase chain reastion (PGRL and
typad for the LDL receptor (LDLR),- glycephorin A {GYPA), human
gammaglobulin (HBGC), D788, and greup epeciflc onant {GC) using
the AmpliType® FPM PCR Avplification and 'I'yping Kit. These sumples
vaera also previously typed for HLA PQn as Stated in the Report of
Lakoratory BReaxination dated January 19, 1894. The typas detacted
for each sample are listed baelow: -

TYPES DRTEQXRD .
SAMPLE RO LDLR (23 4.1 HBGG D288 ac
hair #1 from 1.2,4 B AB AC A B
GGGlé-~ront

halr #2 from 1.2,4 B AR AQ . A .
G&EGLE-ract

. A Dusitwuy of ZENEEA Bpdoishigy,
f. " 34 A businass unk of ZENESA i,
- -y v
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Report for F93I138, ‘ i
February 18, 1994

Page Two

hair from 1.2,4 B .AB CAC A B
MES=root

heir from  1.2,4 B AB AC A B
GGGl3—-root. '

Stagcy Jehneon '1.2,4 - | AB AQ A B

GRNCTYPES ’
stacy Johnsen 1.2,4 BB . AR RE AA BB

‘In additicn to the types listed above, results were obtained that
vere too faint for interpretation, These results may be due to the
p;::;ng:s ¢f DNA from more than ona inaividual or technica)l/
a8 a [ '

A portion of the halyr shaft adjacent to the root for the mounted
halr labelled ME6 and the mounted halra labelled GGG1E was used ag
a control. Results vera obtained froanm thase sharts which weras toe
faint for interpratation, .

A portion of the hair.shaft adjacant "t.e tha root for the mountsd
hair lakhalled GGG13 was also tested as a conbrel. No results wera
obtuinaed from thia shaft.

SONCLURIONS .

Stacy Johnson cannat ba excluded as the sources of the DNA cbtained
from each of the two halrs lakelled GGG16, the halr laballed MES,
or the hair labelled GGG13. The approximate freguencies in the
Cancasian, African Amarican, and Hispanic populationg of tha an
ebtained from the blood labelled Stacy a'a%nsnn and the twoe hairs
labelled GGEG16, the halr labzlled MES, and the halr labellsd GGG13
are as followss .

Population data bsse ) Execuancy
Caucasian. , 1 in 330,000
African American 1 in 250
Hispanic 1 in 25,000
Lfﬂa ;om' ¥h.D. ! ﬁl%i‘ A, Wabar
Population Geneticist . Staf? Moleaular Biolegist.
f_ &5

20%
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Exhibit C
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Agcrichad by e Amanaze Sokty of Crire Labaaiary DiesiorsAabaraiery Aoarenisho Bond

20274 Goldenrod Lane - Germanwwn, Maryland 20878

Talephone: (301) 428-4980 {B00) USA-LABS
Facelmile: (301) 428-4877

REPORT OF LABORATORY EXAMINATION
May 21, 1%%7

Mr. Tom Cooper
Attornay at Law
sth Judicial West
P.O. Box 214
Ashdown, AR 71822

Rei Cellmark Case No, F531380
BERBIRITE

Items of evidence ware raecsived for analyeis For the above-
roferenced case on April 4, 1887. Polymerase chain resacticn (BPCR)
teating wams pearformed on the itema listed below:

Licuid in tube labelled “¥931380-01..." (containing extracted
DNA from the root of the hair labelled GGG13 previously
submitted on Decembar 17, 1953) . .

Ligquid in tube labslled ™“F931380-0la...” (contalning an
extract from the shaft of the Lair labelled GG@13
previously submitted on December 17, 1593)

Ligquid in tuba labslled “F$31380-03..,." {containing extracted
BNA £rom the zoot of the hair labelled MEE previously
submitted on December 17, 1%£3)

Liquid in tube labelled “F931380-03g.,." (containing an
axtract Zfrom the ahaft of the hair labelled ME6
previcusly submittad on December 17, 1993)

Liguid in tube labelled “F$31380-06..." {(contalning extracted
DNA from the root of & haltr labelled GGG1§ previously

. aubmitted on December 17, 1493)

Liguid im tube labslled “F531280-06s...”(containing an
extract frem the shaft of a halr laballed GGRLE
praviously submitted on December 17, 1953}

Liguid in tuba labslled “F931380-07..." (containing extracted
DNA from the root of a hair labelled GGGLE previously
submitted on December 17, 1893)

CoNmuth Duapeautas, ing ig A Sutitiduey of Liltodes Gogorsaen

: b.oda
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Liquid in ctube labellud “Fg31380-07a, ., v (containing ap
extract from the sghaft of a hair labelled #icle sl
previously gubmitted on’ Dacember 17, 1983)

Liguid inm a tubs labelled "Pe31380 1an (ecantaining extracgted

DNA from a cigarstte butt previcusly mubmitted on May 16,
1994)

Liguid in a tnbe labelled “F931388 05% (containing extracted

DNA from the tube of blood labelled Stacy Johnaen
previously submitted on Decembsr 2, 1893}

RESULTS

The extracts onntained in pach of the tubes ligted abeve were
amplified uging the PCR and typed for the short tandem repeat (STR)
loci HUMCSPLPO, HUMTPOX and RUMTHOL and for gender (X,Y) using the
GenaPrint™ SITR Multiplex System and the GenePrint™ gex
Determinarion System (Amelogenin), reapectivaly, ‘

The types detected for sach sample are lipted Below:

ALLELES DETECTED

Sample CSFAEO TRQX IHQL XX

hair #1 from GGG16- 13,14 9,11° 7’ Xy
root _

haix #2 from GGEG1&6- 13,14 g,11* s Xy
root

hairx from ME6-root 13,31 8,11" A Xy

hair from GGG1l3~roct 13,14° 9,11 7" Xy

cigarette bukt 13,14 9,11" 7 Xy

stacy Johnaop 13,14 2,11 7 Xy

In addirion to the types listed abeve, faint results were
obtained. Theas results are likely due to technical artifaets.

' T¢ may not %e posaible to determine whether DNA from & female im
present whani DNA from a male ig deteccted.

! This test ;s performed pursuant to licensing arrangemente with
Roche Molecular Systems, Inc., and the Perkin BElmcx Corporation.

201
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A portion of the halr shaft adjacent to tha root for each of the
two hairs labelled GGOLS and the hair labelled GGG13 were also
tested ag contrele. No results were obtalned from these ahafts.

A portion of the shaft adjacent to the root for the hair labelled
MES was also tepted as 8 control. Faint resulta wara chrained from
thies shaft,

The reagent blank control previcusly processed with the cigaretta
butt was nagative when amplified and typed using tha AmpliType”:
PM+DQAL PCR Amplification and Typing Kit. It was consumed during
the PM+DQAL testing; therefora, this reagent blank sontrol eould
not be repeated with the TR testing.

SONCLUBIONR

The DNA fxom each of the two hairs labslled GGG16, tha hair
laballed MES, the hair labelled GGGL3 and the cigarette butt
containg DNA £rom a male. Stacy Johnson capnct be exciuded as the
souras of the DNA cbtained from each of the two hairs labelled
(.\_ GG316, the haiy labelled MEG, the halr labelled GGEL3 cor the
clgarstte butt.

Using the LDLR, GYPA, HBGG, D788 and GC types reported for the
haeizs in the Report of Laboratory EDxamination dated February 18,
1994, the LDLE, GYPA, HBGG, D788 and GC types repcrted for the
clgaretts butt in the Report of Laboratory Hxamination dated June
1, 1954, the DQu/DDAL’ types reportad in the Report of Laboratory
Examination dated April 10, 1997, and the CSF1PFO, TPOX and THOL
types reported above, the approximate frequenaids in the Caucasian,
African Ameriocsn and Hispanic populations of the types obtainad
frem the two hairs labelled GGG16, the hair labelled MES, the hair
lsbellsd GGG13, the cigarette butt end the ‘tube of blood labelled
Stacy Johnson are as followa:
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Bopulation data baga
Caucgsian

AZrican American
Hispanic

Robin W. cotton, Ph.D,
Leboratory Director

[-¥

Mr. Randell Wright
Attorney at Law

‘P.D. Box B29

DaQueen, AR 71832

Lt. TJim Bshling

DeQueaen Police Departmant
3220 North 2nd Street
DaQuean, AR 71832

Brygpt or Rosenzweig 501 376 0770 ';‘8?06423119

Exequancy -

1 in 87 billion
1 in 3.5 million
1 in 22 billion

M:Eisa A. Webar

Senier Molecular Biologist
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IN THE CIRCUIT COURT OF SEVIER COUNTY, ARKANSAS

STACEY EUGENE JOHNSON PETITIONER

V. NO. CR-93-54

STATE OF ARKANSAS RESPONDENT
ORDER

Now before the Court is Petitioner’s Motion For Post-Conviction DNA testing pursuant
to Arkansas Code Annotated §§ 16-112-201, ET SEQ and Request For Hearing. Johnson has
already been provided testing under this statute. See Johnson v. State, 366 Ark. 390, 235 S.W.3d
872 (2006). Johnson’s request for additional testing is presumptively untimely under Arkansas
Code Annotated §16-112-202(10). In addition, on April 6, 2017, the Arkansas Supreme Court
declined to recall its mandate and remand this case, No. CR-93-54, to this court for additional
testing of the items sought to be tested in Johnson’s motion filed before this court on April 13,
2017. Thus, the court believes it is both without jurisdiction and barred by the law of the case
doctrine, to entertain this successive petition for testing. Johnson, moreover, has not established
a chain of custody as required under the statute. Finally, Johnson has not established that the
results of his proposed testing would significantly advance his claim of actual innocence, as
required under the statute. For these reasons, Petitioner’s motion is denied in its entirety.
Because “the petition and the files and records of the proceeding conclusively demonstrate that
the petitioner is entitled to no relief,” Ark. Code Ann. § 16-112-205(a) (Repl. 2006), his request
for an evidentiary hearing is denied.

IT IS SO ORDERED THIS _17_ DAY OF APRIL, 2017.

CHARLES Yﬁkg‘%

CIRCUIT JUDGE{" *
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SUPREME COURT OF AREANSAS
: No. CR-13-359 N
SANDERS M. CARTER Ophwton Delvernd Februsry 26, 2015
ATPOLLANT
APPIAL FR.OM THE PULASK!
V. COUNTY CIRCUIT COURT
[NO. CR.-1987-63]
STATE OF ARKANSAS HONORABLE HERBERT TEHOMAS
APPELLRE || WRIGHT, JR., JUDGE
REVERSR AND REMANDED.

JIM HANNAWH, Chicf Justics

Appellant, Sauders M. Carrer, appeds from the citenit couet’s denlal of his motion for
postconviction fiorensic DNA testing pursuanto Arkansas Code Anrootated sectians 16-112-
201 1o -208 (Repl. 2006). Wa reverse and remand for an evidentiay hearing.

The following facts, sxccpt whese supplemented in footnote 1, wew xecived by vhis
coun nn direct appeal:

On November 13, 1986, a criminal commitied the felonies of rape and
aggravaced robbery of the prosecutix and the burglary of her home. During the forty
to forty-five tinute ordeal, the crimina), who had eutered che home through 3
Litchen window off a deck, threatened to kill the prosecutiiv with a knife, and slso
told her that it she called the police he would come hack at o Jater time sud dit her
throat. In spite of his threat, she called the police. repucted the crimes, and gave »
descriptiun of the criminal.'

Petective Tonnie Swith of the Little Rock Palice Departinent responded to the
scene on November 18, 1986, and he testified that, while there, he cecoverad a knife that
was lying in the geass on the north side of the vistis's home, The lanfe was admiteed into
evidence at rial and identificd by the victm as the knifo nsed by Carter Quring the =pe,

214



2017-04-13 10:32

Bryant or Rosenzweig 501 376 0770 >> 8706423119

L] 4
LI
ot L

v '-.i ’g.%
N {5 .I; -".'

——

1
\i
1

Cite a5 2015 Ark. 57

One night nb'om 2 month and onc-half later, en Januery 4, 1987, she heard
1osneone on the deck and saw a man pass by the window. She called the police and
they immediately canght the sppellant on the deck. Later that day, and agein at trisl,
#he identified the sppellant as the person who had conumitted the earlier rape,
sggnavated robbery, and burglary. The appellant was charged with those three felonies
and was also charged with the Jater artempted burglary. The attempred burglary
charge was severed and Lncer dismissed,
Corter v, State, 293 Ark. 218, 220, 748 8.W.2d 127, 127 (1988), On Junz 3, 1987, Catter was
convicted of mpe, aggravated robbery with a deadly weapon, and burglary, For his .
convictons, Carter was sentenced as 2 habitwal offender to comsecutive terms of
jmprisosmment totaling life plus forty years, This court affirmed an direct appeal. See id., 748
5.W.2dst 127, Carter subsequently filed numerous unsizccessfol petitions for postconviction
velief?

On May 16, 2012, Carter filed a motion for postconviction forensic DINA testing and

requegted thathe baallowed to conduet DNA testing of so-called “touch DNA" purportedly

aggrvated xobbery, and burglaxy.

'Sea Carterv, Stare, CR-87-209, 1989 WL 121061 (Ack, Oct. 16, 1989) (unpublished
pox cuxiarm) (rejecting petition to pursue Rule 37 relief in circuit court); Carter v. State, CR-
90-187, 1990 WL 175927 {Ark. Nov. 5, 1990) {(unpublithed per condam) (dismissing appeal
of circuit court’s order denylng habeas coxpus relief); Carter v, Stas, CR-03-148, 2004 W1,
309063 (Ack, Feb. 19, 2004) (unpublished per cuslam) (afficming clrcuit conrt’s denkal of
petidon for further scientific toiting of evidence collected at the ciime scene becauss the
evidenico either no longer mxsted ot could not be Jocased); Cantery, Naris, 367 Ark. 360, 240

'8.W.3d124 (2006) (per cutiam) (affirming cironit court’s denig] of petition for habeas corprs

relief); Canterv. State, 2010 Ack, 29 (par curiam) (affirming circtdt court’s demial of successive
petition for fucther scientific testing of haim collected at the crime scene because Caster did
not offer a factual besis for his chim that the evidence was avatlzble with an unbroken chain
of custedy); Carter v, State, 2011 Ark. 481 (per curiam) (dehying petition to reinvest
jurlsdiction in che clrenit court to consider a petition for writ of error corsm nobis),

2
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located on the handle of che kntfa that wis admitted into evidence at tisl and identified by
the vietm as the knife Carrer used during the rape, aggravated robbery, sad burglary, Camter
allegod that DINA testing of the knife could produce evidence materilly relevant to his

assextion of actnsl Innocence. The State responded that Carter was not entitled to gelief -

becanse he failed eo satify the statutory requirements for pasteanviction DNA tesclg.

The circuit coutt dented the mation without 2 heoring and ruled that Custer was
entited to no relief because he (1) fiiled to sadlsfy the chalu=of-custody requircments of
section 16-112-202(4), (2) failed to satisfy the timclinass requirement of section 16~112-
20201.0), and (3) failed to demonstrute that he should he permitted to fils a submjmt;
petition for postconviction selief. Carter appeals.

In appeals of posteanviction proceadings, we will not reverse o civent court’s decldon
guanting or denying pottconviction refisfunless it is clealy erroneous. Eg., Paikau v State,
2013 Ark. 162, at 5, A Bnding is clearly ervoneous when, akthough there is evidence to
snpportit, the appcllars court afber veviewing the entire evidence s left with the definite and
fivm comviction that a mistake has been committed, I, The same standard of xeviow applies
when a civeuit court denies DNA testing under Arkansss Code Aunotated sections 16-122-
201 t0-208, Id. Unless the pstition and the files and records of the praceeding conclusively
show that the petitioner i entitled to no telief, the court shall promply st an eaxly hearing
an the petition and response, promply dotermine the issues, make findings of fact and
conclusions of law, and either dany the petition ox enter an order granting the appropriate
relisf, Ark. Cade Amo. § 16-122-205(a).

22)
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Bxerpt when divect appeal is available, a persan convicted of a cxiine inay make 2
motion for the performance of . . . DNA westing, or other tests wl?ich muay become availuble
through advances in technology to denmtonstrate the person's actnal innocesce if'a number
ol reyuiicernents are satisfied. Ser Avk, Code Ann. § 16-122-202, The statusory cequirciments
at issue [ this case ave chiwin of custody and timeliness.
L Chaint of Custody

. Section 16-112-202(4) raquires demonstxation that “tfhe Ispecilic evidence to be
tested dsin the possession of the state and has haen subject to a chain of custody and setained
under conditivns sufficient to ensare that the evidence has not heen substimted,
conarninated, tampered with, replaced, or altered in any respect inncerial 1o the proposed
bestingg.” The statute has three components: the requirement that the specific evidence to be
tested is in che possession of the State, the requitement of chain of custody, and the
requivement that there has been no alteration of evidence material to DNA testing, See
Unlted States v, Fasano, 577 F.3d 572, 576 (5th Cir. 2009) {construing chain-of-custody
tequircinents under 18 US.C, § 3600{2)(4) of the Innoceace Protection Act of 2004)°

Carter alluged in his petition that the Little Rinck Police Department recuvered the knife

The Innncence Protection Act of 2004, codified ac 18 ULS.C. § 3600, “allows federal
privones to muve for court-ordered DINA testing under certaln specified conditions.” See
Dist, Aity" Office for ‘fhird Judicial Dist. v. Osborne, 557 .S, 52, 63 (2009). An applicant
secking DNA tesling ninder the Inmocence Protection Actmust demonsieate, inter alia, thet
“file specific evidence to be tested is in the possession of the Government and has been
subject to a chain of custody and renined under conditions sufficient to etsure that such
evidence ias not been substicuted, contaminated, tampered with, repluced, ot altered in any
respect mateial (o the proposed DNA testing.” 18 U.5.C. § 3600{a){4).

4
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from the scene apd sent it to the Avkansas State Crme Laboratory, which then retumed it
to the Titte Rock Poliea Depattnent. Carter fugther alleged that the kaifs was adwitred into
evidence as Exhibit 6 at bis tyial and then delivered to this court’s office of the dedk in 1087
when the record was lodged in his direct appeal, Finally, Catter alleged that in Augus 2011,
he confirmed through a relephone conversation with a clerk's office employee that the clerk’s
office wasstill i possession of the knife,

The State: vesponded that Carter failed to sacisly the chaln-of-custody requirements
because the knife was “inwoduced at tejal 95 an cexhibit and therefore could have been and
was held by any number of people, Inchuding the prosccator, detective, judye, bailiff, comt
rcporeer, and jurors, who did not wear gloves,” and because the knife *wus sent with the wial
tonteript (0 the Arkansas Supreme Covit where it was hald in a manilz envelope which
became ton ak same point.” In addition, the State averred that the knifc “was . . . sent o the
prosecutor’s office when it requested the trmscdpt in this matter, thereby showing that
snyone who viewed the tenseript in this mauter or handled the transeripe could have
touchied the knife.”™

lo its order denying reliel; the citcuit court found that the knife had been delivered
to this court’s office of the derk when the record was lodped in Carter’s divect appeal on
December 1, 1987, and that the tuseript has heen availabla for checkoat. Fusther, the
circuit eoute found that the records of the clesk’s office “reflect that the appellate transcript,

including the knife, hos buen checked ont and removed from the custody of thut affice on

223
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at least thrse occavions sivea 2002.™ Accordingly, the eitcuit court ruled that Carter had
falled to meet the chain-of-custady requirements of saction 16=112-202(4),

We conelude that the circuit court erred in fuiling to hold sn evidentiary heerlng ta
determine whether Carter satisfied the chain-of-custody requirermenty of section 16-112-
202(4). Certer alleged in his perition that the knife was in the possession of the Stats, that the
knife had been subject to a chain of enstady, and that the knife had been renined uynder
suficient conditions, The Stase agrecd that the kerfe wat In the passesslon of the State but
it mainwined that the chain of custody had been compromised becruse tﬁe knife "eould have
been and was held by say number of people.” As Carter points ont, the State presented no
docwrnentstion to support its clalm that u break in the chain of custody had occured and it
presenited no evidence to support i clhim that the knife had not been retained under
conditions sufficient to ensore that it had not besn coﬁtmdnmd, tampered with, or altered
in any respect matetial to the proposed mtingf In sddition, becaunse no hearing was held,
Carter bad no opposunity to disprove the Sﬁte's claim that a break 1n che chain of custody
had occumed, and he bad no opportunity to present evidence regarding the sbilirp—yia
modern DNA testing procedures—to obtain probativs resuls from the evidence despite the
conditions of retention. We hold that, under the facts of this case, the disputs over chaiti=of-
cm.:ody requirerncnts must be resolved in an evidentiary hearing.

11, Timeltness

A motion for postconviction DNA testing must be made in a timely fashion, Ark.

“Thers is no evidence in the record to support this finding.
6
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Code Ann. § 16-122-202(10). There isa rebuttable presumption aguinst timeliness for testing

if the motion is not made within thirty-six months of the convicdon, Jd, § 16-122-
202(10)(B). The presumption may be rebutted upon a showing (1) that the movant was or
is incompetent and the incompetance substsntially contributed to the delay in the motion
for a test, (2) that the evidence to be tested is newly discoversd svidance, (3) that the motion
is not baterd solely upon the movant’s own awseriion of innocence an;i 2 denlal of the iotion
waould result in o manifest injustice, (4) thata new method of technology that is substantialiy
more probative than pror testing is aveilable; (5) or gaod cupc, M. § 16-122-
20200)B)E~(¥)- '

Canter wai convicted in 1987, and ke filed his motion in 2012, A xebuttsble
presmmption thorefore arose that the motion was untimely filed. The clrenit court found that

Carter's request for DNA testing was unthnely becavse hie had known sbout the existonce -

of the knife slnce June 3, 1987, when it was admittsd into evidence at his trial,
To rebut e presumption against untimeliness, a petitioner need only sdisfy one of the
enumerited bases for webuttal. Here, Carter rebutted the presumption sgainst untimealiness

by showing that  new method of technology that is substandally more probative than prior

testing is avallsble, See Ark. Code Ann, § 16-122-202(10)(B) (iv). Carter was convicted in

1987, and in « previous pedtion, he presented svidence that DINA resting was unavailable at
the Arkansas State Crime Laboratory at thas time, See Carter v, State, CR-03-148, 2004 WL
309063, at *1 (Ark. Feb. 19, 2004) (unpublished per curiam). This court hes observed that
DNA profiles have been sdmissible cvidence In Arkanses since 1951. San ﬁ"hi{ﬂald v, State,

7
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346 Ark. 43, 45, 56 5.W,3d 357, 358 (2001) (clting Prater v, State, 307 Ark. 180, 820 5. W.2d

429 (1 991)), Caster asserts thar, becanse no DINA resting methods wete available ac the time
of his trial, today’s DINA resting methods are, by definition, substantially move probative,

The State contends thar, even accepting Carter's representations regarding the
avaikbility of STR testingin Ackensas—1996--and Y-STR testing—2007— his motionstill
failsto overcome the presumption of untimeliness becatge he conld have verified the knife's
location at any time after those dates by 2 simple phone ¢all to the clerk of this court and
petitioned to have the knife tested wslng those tochnologies, We ditugrae. Despite the State's
assertion to the contrary, the statute imposes no time imittion for rebutting & presumption
agaiost trnelineas, See Ark, Cods Ann, § 16-112-202(10)(B). We bold that the circuit coutt
erted in finding that Carter fhiled to mee:- the timelines requirement of section 16-112-

202{10).

1, Srm:siw Petition

Cartcr contends that the cireult court shused its discretion in fiilling ro permit him to

' ie o subsequant petition under atction 16-112-205(6), which states that the “coutt msy

summaiily deny & second or successive pcﬁ&on for similar relief an behalf of the same
petiioner and may summarily deny a petitlon if the issues rasied in it have previously been
decided by . . . the Arkanss Suprame Court in the same case,” The Stats correctly points

ont that the clruit court did not “mummarily deny™ Carter’s motion becanse it considered

andtuled on ltis stgusnents regarding the chain of custody and tseliness, To the extent that -

the ¢ireuit court rulad that Carter was not entitlad to seek postcanviction forensic DNA
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¢esting becuuse his maorion in this case amounted to a successive petition for shular relief, we
disagree. Cateet’s previows petitions did not request tha use of the DNA technologies atisue
bere, specifically STR and V-STR. testing.

Bacause the flex and records in chis case do nat conclusively show that no pelief was
waranted, we veverse the gircnit court’s deniad of Carter's sotion for postconviction farensic
DNA teyting, and we remand to the circoit court to conduct @ htaring on the mativn. In
hokling a Learing on th: motion, the circoit coust can consider the issues discussed in this
appeal and detrmine whether ezch of the other stututory requitements bave been met such
that tesiing shall be ordered.

Revenwed and remanded,

Karets Thampson, The Innocence Project, for appellat.

Dugin MeDaniel, Att’y Gen., by: Clristion Hards, Ast't Ate'y Gen., for appellee.
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DNA Core Loci Expanding in Two
Weels

Thy, 32/15/2018 - 4:44pm 1 Comment by Seth Augenstein - Sanior
Sclence Writer - -~ @SathAugenstein
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DNA hae been the “gold standard” In forensic stienca for two
decades, It could get evan better - in two weais.

The National DNA Index System, which relles on & core group
of 13 lael, ar genetic markers, will expand ont Jan. 1 to 20
lacl.

The gwibch adds seven riaw markers that ware carefully
selacted over a years«long process - making more cartain
matches ~ and potentially salving more crimes of both the
future - and even the past,

Plipadiforwrfor anatom i, oo e/ 20 B 2idna soro-lodl-srpandingdirc-w ks
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A whirlwind of praparations, capping years of ingramental
changes, Is currantly underway 2t more than 200 crima
1aboratorlas nationwide,

The preparations Involve replacing enulpiment, re-tralning
aven vateran lab porsohihef, and education investigators and
others about how the new take oh DNA, anid Mike Coblc, o
rasearch gunelicst at the Natlongl Institute of Standerds and
Tachnalagy.

*1t's & huge ask,” sald Coble, in an Interview with Foransic
Magazine, “Thera’s a {ot of training golng on right now, even
as we spuak, with [t two weeks away.”

The deepar dive Into the genetlc markars were orchestrated in
part by Coble and his colicagues at NIST, along with the
Faderal Burenu of Invastigation, which runs the NDIS.

The increased number of lod became a matter of statistical
necessity, Beglaning in the 1990s, convicted criminals and
missing parsons were cantinually added to the database,
Roughly 16 milllon profiles are now within the NDIS. But lika
A clity might eventually need to 8dd a new area code to
accommocote & growing population, mare markers peeded to
be added to assura speciticity In Identification, NIST ssid. (To
date, there has only been a single reparfed false._nNA match -~
a hit In tha Unlted Kingdom In 1999, when they wara using
only six loel, among a mere 660,000 people In thelr database,
But even that had a 1-in-37-milllon random match

probabliity).

Tha new seven markers also add welght and broadth to
furensic edance, however,

Beginning In 2004, Cobla ond the NIST team looked at adding
more markers. From e grouping of 1,000, they eventually
settled on throe mini markers that are part of the new seven.
These three aro espacially hardy, and a liabla to stay more
intact uven as the rest of the DNA degrades, In fact, many of
the matkers were (irst Assessed durlng the lang years of
identifying. viclims of the 9/11 terror altacks, espacially at the
Warld Trade Cantar, where fires burned for months, damaging
the trove of genetic evidence,
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But the thre 0cl thay faund also show distinct variebllity -
meaning thay maore effectively Idantify paapie,

“We were looking for markers that ware short and that
showed a lot of variablfity,” Coble sald. “If half the pogulation
has the same number of repeats, It wan't ba vary good for
talling peopla apart.”

The ioc! have to be Identifiers - but not genes that couid laad
to classification Dased on appearance or medical conditions,
aceording to officlals,

"We've Intantionaily chosen markers that don't tall you
anything about how a person jooks or behaves,” sald Doug
Harag, & bloleglst at the FBI who manages NDIS. “And they
have ng predictiva value of inters, of meadical conditions.”

Scme kits siready have jncarporatad additional jocl. But still,
the bump up to 20 genatic markers could mean the differenca
betwaen a case breakthrough snd an Inconclusive result.
Coble axpisined how a certaln DNA kit could produce only five
markars below 200 base palrs ~ which would equal & Lsjne
10,000 likellhood. However, once that same sample is
Incorporated Into tha naw 20-loct system, that likelthood
Increasesto 1 tn 100 million,

Coble explained thet many labs have undertsken complete
vpgradas to thair ONA analysis equipment to meet tha FBI
guidelines; sorna faw have asked for extengion to meat the
new requiramants,

But the long-term preparation has positioned most crime
jsboratorien wall, said Hares, of the FBI,

“We've bean worlking for years to meake sura that this
transition goes smoothly,” sald Hares.
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EXHIBIT 5



FILED

JUL 25 2013

Serial: 184876 OFFICE OF THE GLERK
IN THE SUPREME COURT OF MISSISSIPPI  SUPREME COURT.

No. 2013-DR-00491-SCT
WILLIE JEROME MANNING A/K/A FLY

vl

STATE OF MISSISSIPPI

ORDER

This matter is before the Court en banc on Manning’s Motion to Set Aside
Convictions, Second Motion for Leave to File Successive Petition for Post-
Conviction Relief and Motion in the Alternative for Other Forms of Relief, filed on
May 6, 2013, and Manning’s Supplements to the Second Motion, filed on May 6™,
May 7" and May 21%.  Also before the Court is the State’s Motion to Strike and
various responses and rebuttals, filed by both parties.

After due consideration, we find that the Second Motion for Leave to File
Successive Petition for Post-Conviction Relief, as supplemented, should be granted,

in part, to the extent that Manning is granted leave to proceed in the circuit court with



his request for DNA testing and fingerprint comparison, within 60 days of the date
of the issuance of this Court’s mandate.

We further find that Manning’s Motion to Set Aside Convictions and
Manning’s request for hearings on the purported newly-discovered evidence, as set
forth in the recent letters from the U.S. Department of Justice regarding the reliability
of expert testimony, should be denied.

IT IS THEREFORE ORDERED that the Second Motion for Leave to File
Successive Petition for Post-Conviction Relief, as supplemented, is hereby granted,
in part, to the extent that Manning is granted leave to proceed in the circuit court with
his request for DNA testing and fingerprint comparison. Manning’s petition for relief
shall be filed in the circuit court within 60 days of the date of the issuance of this
Court’s mandate, The circuit court shall proceed forthwith under Section 99-39-11
of the Mississippi Code.

IT IS FURTHER ORDERED that the Second Motion for Leave to File
Successive Petition for Post-Conviction Relief, as supplemented, is hereby denied in
all other respects.

IT IS FURTHER ORDERED that the Motion to Set Aside Convictions is
hereby denied.

IT IS FURTHER ORDERED that the Motion to Strike filed by the State of

Mississippi is hereby denied.



IT IS FURTHER ORDERED that this Order be published. The Clerk of the
Court shall spread this Order upon the minutes of the Court and shall forward a true
certified copy hereofto West Publishing Company for publication as soon as practical
in the advance sheets of the Southern Reporter, Third Series (Mississippi Edition),

L
SO ORDERED, this the 23~ day of July, 2013.

Connd -l

ANN H. LAMAR, JUSTICE
FOR THE COURT

TO DENY PETITIONER’S MOTION TO SET ASIDE CONVICTIONS: ALL
JUSTICES.

TO GRANT LEAVE TO PROCEED ON THE REQUEST FOR DNA TESTING
AND FINGERPRINT COMPARISON: ALL JUSTICES.

TODENY THEREQUESTFOR HEARINGS ON THERELIABILITY OF EXPERT
TESTIMONY REGARDING BALLISTICS ANALYSIS: WALLER, C.J,,
RANDOLPH, P.J., LAMAR, PIERCE AND COLEMAN, JI.

TO GRANT THE REQUEST FOR HEARINGS ON THE RELIABILITY OF
EXPERT TESTIMONY REGARDING BALLISTICS ANALYSIS: DICKINSON,
P.J., KITCHENS, CHANDLER AND KING, IJ.

TODENY THE REQUEST FOR HEARINGS ON THE RELIABILITY OF EXPERT
TESTIMONY REGARDING HATR ANALYSIS: WALLER, C.J.,, RANDOLPH, P.J.,
LAMAR, PIERCE AND COLEMAN, I1J.

TO GRANT THE REQUEST FOR HEARINGS ON THE RELIABILITY OF
EXPERT TESTIMONY REGARDING HAIR ANALYSIS: DICKINSON, P.J.,
KITCHENS, CHANDLER AND KING, IJ.



EXHIBIT 6



Serial: 184679
IN THE SUPREME COURT OF MISSISSIPPI

Na, 95-DP-00066-SCT

WILLIE JEROME MANNING A/K/4 “FLY” F ' L E D

) MAY 0 7 2013

STATE OF MISSISSIPPI SUPREME COURT CLERK
ORDER

This matter is before the Court en banc on the Motion to Stay Execution and Set Aside
Convictions, Second Motion for Leave to File Successive Petition for Post-Conviction Relief, and
Motion in the Alternative for Other Forms of Relief filed by Willic Jerome Manning. Also before the
Court is the Response filed by the State of Mississippi, the Reply filed by Manning, the Supplement
to the Motion filed by Manning, and the Supplement to the Response filed by the State of Mississippi.

After due consideration, the Court finds that the Motion to Stay Execution should be granted
until further Order of this Court.

IT IS THEREFORE ORDERED that the Motion to Stay Execution filed by Willie Jerome

Manning is hereby granted pending further Order of this Court.

0o I Aaman

ANN H. LAMAR, JUSTICE
FOR THE COURT

SO ORDERED, this the 7" day of May, 2013.

TO GRANT: WALLER, C.J., DICKINSON, P.J., LAMAR, KITCHENS, CHANDLER, PIERCE,
KING AND COLEMAN, JJ.

RANDOLPH, PRESIDING JUSTICE, OBJECTS TO THE ORDER WITH SEPARATE WRITTEN
STATEMENT.



IN THE SUPREME COURT OF MISSISSIPPI

No. 95-DP-00066-SCT

WILLIE JEROME MANNING A/K/A “FLY”

v‘

STATE OF MISSISSIPPT

RANDOLPH, P.J., OBJECTING TO THE ORDER WITH SEPARATE WRITTEN

STATEMENT:

ql.

1.

1.

Before the Court en banc is the “Motion to Stay Execution and Set Aside
Convictions, Second Motion for Leave to File Successive Petition for Post-Conviction
Relief, and Motion in the Alternative for Other Forms of Relief” filed by Willie Jerome
Manning. Also before the Court is Manning’s Supplement to his motion, the Response filed
by the State of Mississippi, the State’s Supplement to its Response, and Manning’s Reply to
the State’s Response.

I would deny relief, for Manning has wholly and completely failed to comply with
statutory requirements and the precedent of this Court. “Mississippi Code Section 99-39-9(e)
{Rev. 2007) requires that an application for post-conviction collateral relief be supported by
the affidavits of witnesses who will prove the petitioner’s claims.” Brown v. State, 88 So.

3d 726, 733 (Miss. 2012).

Letters submitted by petitioner from the Department of Justice have unsigned reports

attached from a Microscopic Hair Comparison Analysis Review Team Laboratory Division
H

(FBI), without identifying the authority, credentials, qualifications, name, or title of any

member of the team. The letters challenge not only former FBI experts in hair, but also

ballistics. Our established law and justice require more.



4.

1.

96.

97.

The petitioner has had access to the hair and other forensic evidence since April 26,
1994. (R.3335). The petitioner even was granted his own ballistics expert, Richard D. Carter,
at taxpayer expense on August 24, 1994, (R. 368). However, petitioner elected not to call

Carter at trial.

Hair and ballistics issues from petitioner’s violent crimes committed twenty years ago
have been included in a long string of litigation in State and Federal Courts. This is not the
first time petitioner has raised these issues. Our predecessors on this very Court rejected the
hair issue on direct appeal, stating that Blythe “did not claim that the hair matched that of the
defendant.” Blythe only testified that the hair came from a member of the black race. He also
admitted that his expertise could not produce absolute certainty. Mannin g v. State, 726 So.

2d 1152, 1180-81 (Miss, 1998).

After relief was denied on direct appeal, petitioner filed for post-conviction relief in this
Court in 2001." At that time, petitioner neither sought DNA testing nor raised hair or

ballistics issues as a basis for relief.?

Inhis federal habeas action, the same issues were raised and rejected. Former United
States District Court Judge Allen Pepper (now deceased) wrote that “[alt trial expert
testimony was given only that the hair found in Miller’s car exhibited characteristics
associated with the African-Americans.” Marning v. Epps, 2008 WL 4516386 (N.D. Miss

2008). Judge Pepper continued, “[e]ven if DNA testing could conclusively prove that it was

'Post-conviction relief was denied in 2006.

*This Court was granting DNA requests as early as 2002 —seven years before the post-

conviction relief statute was amended.



T8.

1“.

q10.

not Petitioner’s hair that was found in the vehicle, those results would not impeach the

testimony given at trial, much less exonerated Petitioner.” This issue has been fully litigated.

Only after exhaustion of all appeals, federal and state, has this series of eleventh-hour
applications been made. “[A] defendant should not be allowed to take a gambler’s risk and
complain only if the cards [fall] the wrong way.” District Attorney’s Office for Third
Judicial Dist. v. Osborne, 557 U.8. 52, 86, 129 8. Ct. 2308, 2330, 174 L. Ed. 2d 38 (2009}
(Alito, I., concurring) (citation omitted).

One of the Department of Justice’s letters contains specific statements that are
contrary to prior Department of Justice publications. The letter asserts that “{m]itochondrial
DNA testing became routine after December 31, 1999.” A Department of Justice article
published in July 1999 belies this assertion. The July article states unequivocally that testing
began in 1992, and that evidentiary sampling began in 1996. As of April 1999, mtDNA
analyses had been admitted in criminal proceedings in the following states: Alabama,
Arkansas, Florida, Indiana, Illinois, Maryland, Michigan, New Mexico, North Carolina,
Pennsylvania, South Carolina, Tennessee, Texas, and Washington,’

The letter also states that the Department of Justice is “assist[ing] [the Innocence
Project and the National Association of Criminal Defense Lawyers] in their evaluations.”

“The Innocence Project supports a moratorium on capital punishment.” The “NACDL has

3Alice R. Isenberg and Jodi M, Moore, Mitochondrial DNA Analysis at the FBI

Laboratory, 1 Forensic Science Communications (July 1999),
http://www.fbi.gov/about-us/lab/forensic-science-
communications/fsc/july1999/dnalist.htm (last visited May 7, 2013).

*http://www.innocenceproject.org/Content/The_Death_Penalty.php (Last visited May

7, 2013).



q11.

been an outspoken critic of the death penalty system.” Of critical concern is the language
contained in the first FBI report stating that, “[g]iven the abbreviated time frame for review,
the FBI requests the Innocence Project (IP) to advise as to whether or not they agree with the
FBI’s conclusions as saon as possible.” Although the connectivity and expediency by which
this review was accomplished is mind boggling, I should not be surprised, given that the
families of victims of the clandestine ‘Fast and Furious’ gun running operation can’t get the
Departiment of Justice to identify the decision makers (whose actions resulted in the death
of a border agent and many others) after years of inquiry, and that this is the same
Department of Justice that grants and enforces Miranda warnings to foreign enemy
combatants.

There exists a host of other legal and factual issues, but time allocated to write is so
compressed due to last minute filings, and I shall more fully address these deficiencies when

the opportunity presents itself.

Shitp://www.nacdl.org/criminal-defense/death-penalty/. (Last visited May 7, 2013).
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