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CAPITAL CASE – EXECUTION SET FOR APRIL 20, 2017 

IN THE SUPREME COURT OF ARKANSAS 

STACEY EUGENE JOHNSON APPELLANT/PETITIONER 

           CR-98-743  

VS.          CR-02-1362 

          CR-05-1180  

STATE OF ARKANSAS APPELLEE/RESPONDENT 

MOTION FOR STAY OF EXECUTION AND FOR AN ORDER 

REMANDING FOR A HEARING ON PETITIONER’S MOTION FOR 

POSTCONVICTION DNA TESTING  

Appellant Stacey Eugene Johnson respectfully requests that this Court stay 

his execution—currently scheduled for on April 20, 2017—and order the circuit 

court of Sevier County to hold an evidentiary hearing on his meritorious Motion 

for Postconviction DNA Testing Pursuant to Arkansas Code Annotated §§ 16-112-

201 et seq. 

I. 

Introduction 

For nearly a quarter of a century, Mr. Johnson has steadfastly asserted his 

innocence and denied any involvement in the 1993 murder of Carol Jean Heath.  

He timely sought to prove his innocence through DNA testing soon after the 

Legislature enacted Arkansas’s postconviction DNA testing law.  See §§ 16-112-

201, et seq.; Johnson v. State, 157 S.W.3d 151 (Ark. 2004).  The sensitivity and 
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discriminatory powers of forensic DNA technology have advanced exponentially 

since DNA testing was performed at the time of Mr. Johnson’s trial and since this 

Court considered (and granted in part) Mr. Johnson’s prior DNA motion.
1
  Johnson 

v. State, 366 Ark. 390, 235 S.W.3d 872 (2006).  Based on these qualitative changes 

in the capabilities of forensic DNA testing between 1997, 2002 and now, Mr. 

Johnson asks that DNA testing be conducted on crucial evidence including, but not 

limited to:  the victim’s rape kit, fingernail scrapings, several Caucasian hairs not 

matching the victim’s, swabs taken of a bite mark found on the victim’s breast, and 

clothing stained in the victim’s blood found miles away from the crime scene.  See 

R. 73-74 (Motion for Postconviction DNA Testing (the “Motion”)).   

The perpetrator in this case would have unquestionably left DNA on these 

items (and others identified in the Motion), and current forensic DNA technology 

is now capable of identifying the source of that DNA from microscopic amounts of 

biology left in the course of the crime.  See Exhibit (“Exh.”) 1 at ¶¶ 10-19 

(Affidavit of Huma Nasir).  Identifying a third party, such as the victim’s 

boyfriend—whose long domestic assault history and violent tendencies were never 

presented to the jury—as the source of this DNA, would  irrefutably incriminate 

the true murderer and exonerate Mr. Johnson.   

                                                           
1
 The Court subsequently held in 2006 that the evidence at issue had been retested 

with incrementally more advanced DNA technology in 1997 and no showing had 

been made at the time to justify another test.  See Johnson IV, defined infra.  
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Mr. Johnson’s well-founded Motion was denied by the circuit court on April 

17.  In a written Order
2
, the circuit court based its decision to deny DNA testing on 

the following unsupported grounds:  (a) the circuit court lacked jurisdiction over 

the Motion for Postconviction DNA testing; (b) the law of the case doctrine 

required the circuit court to deny the Motion; (c) the Motion was “presumptively 

untimely”; (d) chain of custody was not established; and (e) the results of his 

proposed testing would significantly advance his claim of actual innocence.  The 

circuit court also expressly denied a hearing on Mr. Johnson’s Motion, finding that 

“the files and records of the proceeding conclusively demonstrate that the 

petitioner is entitled to no relief”.  (R. 261). 

Because Mr. Johnson has alleged facts—supported and accompanied by 

evidentiary proof—which entitle him not only to a grant of DNA testing, but also 

to a hearing under § 16-112-205 of the Arkansas Code Annotated §§ 16-112-201, 

et seq. (the “Statute”), this Court should stay Mr. Johnson’s execution, reverse the 

circuit court’s Order Denying DNA Testing, and remand the case for a hearing 

under the Statute.  See Carter v. State, 2015 Ark. 57 (2015)
3
. 

                                                           
2
 A copy of the circuit court’s denying DNA testing is found at R. 261 and is 

attached as Exh. 2. 
3
 For the Court’s convenience, Carter v. State is attached hereto as Exh. 3.   
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II. 

Prior Proceedings 

The procedural history in this case clearly highlights (1) that Mr. Johnson’s 

conviction does not stand on firm footing; and (2) that this Motion is the 

culmination of Mr. Johnson’s decades-long efforts to prove his innocence through 

DNA testing and other methods.   

In 1993, Mr. Johnson was charged in Sevier County with capital murder in 

the murder of Carol Jean Heath.  The homicide was allegedly witnessed by Ms. 

Heath’s six-year old daughter, Ashley.  The child was found incompetent to testify 

at the first trial, but statements she was alleged to have made to the authorities 

were nonetheless admitted into evidence.  The State also selectively relied on DNA 

testing results from items of evidence associated with Mr. Johnson.  Based on this 

testimony and the testing results, Mr. Johnson was convicted and sentenced to 

death.   

The Arkansas Supreme Court reversed Mr. Johnson’s conviction on direct 

appeal on the ground that certain utterances of the unavailable Ashley Heath were 

erroneously admitted in violation of Johnson’s confrontation rights and the rules of 

evidence.  Johnson v. State, 326 Ark. 430, 934 S.W.2d 179 (1996) [Johnson I].   

On retrial in 1997, the State asserted that Ashley Heath had become 

competent.  The defense sought her counseling records, but the circuit court 
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sustained assertions of privilege made by her attorney ad litem and denied the 

defense access to many of the records, giving Mr. Johnson only those records 

created before the first trial and for which any alleged privilege had been already 

waived.  The court denied access to all later records, including records of 

examination and counseling by the psychologist whose other records were 

provided.  Those denied records were later shown to be grossly impeaching of the 

child.  Additional DNA evidence was also presented as well as a contradicted and 

unrecorded statement allegedly made by Mr. Johnson in which he supposedly 

confessed to this and other homicides.  That statement had been excluded from the 

first trial on the basis of surprise.  Mr. Johnson appealed his second conviction.  On 

appeal, the conviction and death sentence were affirmed by this Court in a narrow 

4-3 vote.  The dissenters agreed that Mr. Johnson’s rights were violated by the 

denial of access to the psychological records of Ashley Heath.  Johnson v. State, 

342 Ark. 186, 27 S.W.3d 405 (2000).  [Johnson II].  Certiorari was denied.  

Johnson v. Arkansas,  532 U.S. 944, 121 S.Ct. 1408 (2001). 

Mr. Johnson then filed a timely Rule 37 petition and a habeas corpus petition 

under Arkansas law permitting access to DNA testing under the Statute.  In the 

habeas petition, Mr. Johnson noted newly available STR technology that 

superseded the capacities of DNA technologies used during his first two trials.  

The petitions were joined for a hearing, and were both denied by the trial court. 
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On appeal, where the two petitions were also joined, the Arkansas Supreme 

Court denied Rule 37 relief and most of the testing/retesting petition, but granted a 

small portion of the habeas for further DNA testing.  Johnson v. State, 356 Ark. 

534, 157 S.W.3d 151 (2004) [Johnson III].  Certiorari was denied.  Johnson v. 

Arkansas,  543 U.S. 932 125 S.Ct. 326 (2004).  Despite the specific remand to 

conduct testing, the circuit court again denied testing.  On appeal, the Arkansas 

Supreme Court affirmed the judgment below, incorrectly finding that the additional 

DNA testing previously ordered had been superseded by the results of testing done 

prior to the second trial.  Johnson v. State, 366 Ark. 390 235 S.W.3d 872   

[Johnson IV]. 

Mr. Johnson then filed a petition for writ of habeas corpus in the United 

States District Court for the Eastern District of Arkansas in which he renewed his 

request for DNA testing.  The petition was denied in 2007, and the District Court 

declined to grant a certificate of appealability on the issue.  The United States 

Court of Appeals for the Eighth Circuit affirmed the denial of habeas relief.  

Johnson v. Norris, 537 F.3d 840 (8th Cir. 2008) [Johnson V].  Certiorari was 

denied.  Johnson v. Arkansas, 555 U.S. 1182, 129 S.Ct. 1334 (2009). 

Since that time, Mr. Johnson has been a litigant in the lethal injection 

proceedings which have been in front of this Court in Hobbs v. Jones,  2012 Ark. 

293, 412 S.W.3d 844; Hobbs v. McGehee, 2015 Ark. 116, 458 S.W.3d 707; and 
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Kelley v. Johnson, 2016 Ark. 268, 496 S.W.3d 346. 

Prior to filing his recent Motion in the circuit court, Mr. Johnson petitioned 

this Court to recall its mandate or otherwise reinvest jurisdiction over his prior 

appeal from the denial of DNA testing resulting in the Supreme Court’s opinion in 

Johnson III and IV.  Mr. Johnson also asked for a stay of execution to facilitate the 

Supreme Court’s consideration of the Petition.  This Court denied Mr. Johnson’s 

Petition by summary order on April 6, 2017.   

III. 

A Stay of Execution Should Be Granted 

Because Mr. Johnson’s appeal has substantial merit, this Court should stay 

his execution, hear his appeal, and order a hearing on the Motion.  This case 

presents a situation not precisely congruent with the circumstances in which this 

Court has previously granted stays of execution.  In Kelley v. Griffen, 2015 Ark. 

375, 472 S.W.3d 135, the Court noted that it would grant a stay when a 

constitutional claim pending in a lower court “(1) only recently ripened; (2) is bona 

fide and not frivolous; and (3) cannot be resolved before the execution date.”  Mr. 

Johnson’s case is now pending in this Court and, as discussed below, has ripened 

over the years, most recently, through the quantum leap in DNA testing technology 

that only came into wide use on January 1 of this year.  See R. 211-14; attached 

hereto as Exh. 4.  Mr. Johnson’s case is certainly “bona fide” and cannot be 
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resolved before the execution date.  However, although there is a constitutional 

component to the claim, this case presents disputed factual components where new 

scientific technologies may irrefutably and definitively resolve any doubt regarding 

Mr. Johnson’s innocence.  Under such circumstances a stay is warranted. 

To this end, this Court should look to how our sister state Mississippi 

disposed of the parallel circumstances raised unManning v. State, No. 95-DP-

00066-SCT (May 2013).  See Exhs. 5 and 6 (Orders staying execution and granting 

DNA testing).  Indeed, in that case, the Court not only granted the stay of 

execution, but allowed the consideration of testing in the lower court.  It should be 

noted that in his dissent to the stay order, Justice Randolph was critical of 

Manning, the petitioner, because he had not sought DNA testing earlier.  See Exh. 

6.  In the instant case, of course, Johnson had sought DNA testing almost 

immediately after the DNA statute was passed but was denied by the circuit court 

and by this Court.  His efforts to obtain DNA testing since that time have been 

constant. 
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IV. 

Mr. Johnson’s Motion for Postconviction DNA Testing Should Be Remanded 

to the Circuit Court for a Hearing 

A. The Circuit Court Had Jurisdiction to Consider Mr. Johnson’s 

Motion and the Law of the Case Doctrine is Inapplicable Here 

In its Order, the circuit court held that it is “both without jurisdiction and 

barred by the law of the case doctrine, to entertain [Mr. Johnson’s] successive 

petition for testing.”  (R. 261).  This holding is incorrect by the several clear 

provisions of the Statute indicating exactly the opposite. 

First, the Statute states that any denial by the circuit court of DNA testing on 

grounds previously decided by this Court or the Court of Appeals would be 

permissive, not obligatory.  § 16-112-205(d) (“The court may summarily deny a 

second or successive petition for similar relief on behalf of the same petition and 

may summarily deny a petition if the issues raised in it have previously been 

decided by the Court of Appeals or the Supreme Court in the same case.”).  

Accordingly, it is entirely within—and specifically designated to—the circuit’s 

power, to decide whether or not it will rule on a motion.  Such a decision is most 

certainly not barred.   

Second, the circuit court’s power to decide a DNA testing motion is further 

underscored by additional language in the Statute that places any request for DNA 

testing relief squarely within the jurisdiction of the court of conviction.  See § 16-

112-201(a) (“a person convicted of a crime may commence a proceeding to secure 
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relief by filing a petition in the court in which the conviction was entered . . .”).  

Mr. Johnson’s Motion was filed in the Sevier County circuit court and thus that 

court must be empowered to hear and decided his case. 

Third, by the plain terms of the Statute, Mr. Johnson is entitled to file 

successive petitions for DNA testing.  See § 16-112-205(d) (“The court may 

summarily deny a second or successive petition for similar relief on behalf of the 

same petitioner. . . .”); see also § 16-112-202(3).  Previously untested evidence can 

be the subject of a motion absent a knowing failure to request DNA testing of the 

evidence in a prior motion. §16-112-202(2).  In light of the most recent quantum 

leaps recently revealed in forensic DNA testing, technological developments which 

clearly could not have been anticipated, much less waived, by the Appellant, a 

successive petition is necessary here.   

As alleged in Mr. Johnson’s Motion, and proven by the affidavit of DNA 

expert Huma Nasir, today’s methods of forensic DNA testing are both new and 

substantially more probative than the prior testing utilized on the evidence in Mr. 

Johnson’s 1994 and 1997 trials.  See § 16-112-202(2).  As Ms. Nasir explains in 

her affidavit: 

The advancements in the sensitivity of forensic DNA 

testing over the past 15 years have changed the way 

forensic investigators utilize DNA testing.  In 2002 and 

before, it was common for investigators and DNA 

scientists to test only those samples with visible stains or 

those otherwise known to contain biological material 
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such as cigarette butts that are repeatedly placed in a 

person’s mouth.  For example, forensic DNA labs did not 

routinely perform DNA testing on sexual assault 

evidence unless sperm was visualized. 

By contrast, forensic scientists now collect and test 

samples from items where no biological material is 

visible.  In addition to searching for blood, semen, or 

saliva, we now sample items that were only touched or 

handled by the perpetrator of a crime to test ‘touch 

DNA.’  These items may include clothing, ligatures, the 

inside of pockets, and the surface of objects carried by 

the perpetrator.  Published literature, confirmed by my 

experience in the lab, has shown that cells transferred 

from a person’s hands onto an object they touch can be 

collected, tested using current methods and yield a DNA 

profile. 

R. 180-81; see also Exh. 1 at ¶¶ 11, 17-19.  Indeed, a huge advancement in DNA 

testing only became readily available on January 1, 2017 of this year.  (R. 211-14).  

This advanced sensitivity allows current DNA tests to identify persons from truly 

microscopic samples of biology.  (R. at 213).  Because the forensic DNA testing 

capacities now available to produce quantifiably more probative results only 

became widely available in the past three months, Mr. Johnson could not have 

“knowingly” failed to request DNA testing on the untested evidence identified in 

the Motion.  

The court’s holding that it is unable to consider Mr. Johnson’s motion—

much less hold a hearing on it—because of the law of the case doctrine is without 

support under the instant circumstances.  The doctrine arises primarily in the 
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contexts of second appeals and generally “precludes the trial court on remand from 

considering and deciding questions that were explicitly or implicitly determined on 

appeal.”  Ward v. State, 338 Ark. 619, 623, 1 S.W.3d 1, 3 (1999).  However, this is 

a flexible doctrine that both allows for the correction of error and does not apply 

where the subsequent determination depends on materially different facts.  Id.   

The facts that make the instant appeal necessary are materially different on 

their face.  Prior to filing his DNA testing Motion in the circuit court, Mr. Johnson 

filed a Petition to Reinvest Jurisdiction to File Petition for Writ of Error Coram 

Nobis; Petition for Recall of Mandate; and Petition for Stay of Execution 

(“Petition”), which asked this Court to recall its mandate on his first motion for 

DNA testing and to allow DNA testing of many of the same items discussed in the 

Motion at issue in this Appeal.  In summarily denying Mr. Johnson’s prior Petition, 

this Court did not expressly or implicitly adjudicate the merits of the requested 

DNA Testing under 16-112-202(2) & (3).  The threshold question on which the 

Petition was denied was whether the Petition raised “extraordinary circumstances” 

that would merit reopening an appeal over a decade after it had been decided.  See 

Robbins v. State, 114 S.W.3d 217, 222 (Ark. 2003).   

This Court’s determination of that issue applies an entirely different legal 

standard and relies on a completely different factual record than the question now 

before the Court in reviewing the circuit court’s finding that Mr. Johnson’s Motion 
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and “the files and records of the proceeding conclusively demonstrate that the 

petitioner is entitled to no relief.”  See § 16-112-205; see also Carter, 2015 Ark. at 

6.   

Although this Court has discretion to recall its mandate and reopen a prior 

DNA proceeding, that discretion is used sparingly and under extraordinary 

circumstances.  See Robbins v. State, 353 Ark. 556, 564, 114 S.W.3d 217, 222 

(2003).  Where a remedy is available through a subsequent motion filed under 

§ 16-112-202 in the circuit court, such a filing would constitute a procedurally 

proper request under the Statute that does not conflict with this Court’s prior 

findings.  Indeed, the Statute clearly allows for successive DNA testing motions by 

a Petitioner even where “the issues raised in it have previously been decided by the 

Court of Appeals or the Supreme Court in the same case.”  § 16-112-205(d).   

Accordingly, neither the jurisdiction of the circuit court nor the law of the 

case doctrine can serve as an impediment to the circuit court’s consideration of Mr. 

Johnson’s Motion. 

B. Timeliness 

The circuit court’s Order holds that Mr. Johnson’s Motion was 

“presumptively untimely.”  (R. 261).  This holding cannot stand.  Even where a 

motion may be untimely, § 16-112-202(10)(B) clearly creates a “rebuttable 

presumption” against timeliness for requests for DNA testing made more than 
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three years after conviction.  Notably, this Court has held that “the statute imposes 

no time limitation for rebutting a presumption against timeliness.”  Carter, 2015 

Ark. at 8.  Put another way, the assertion of a “substantially more probative” 

technology is only used in comparison to the “DNA testing methods . . . available 

at the time of . . . trial,” not to when those testing technologies first came into 

existence.  Here, a rebuttable presumption was alleged and proven by Petitioner.  

Mr. Johnson’s Motion clearly pled and demonstrated facts overcoming the 

presumption of untimeliness, and the circuit court erred in denying a hearing on 

this factor.  See Carter, 2015 Ark. at 6-7.   

“To overcome the presumption against timeliness, a petitioner must 

establish, in the petition, one of the grounds listed in section 16–112–202(10)(B).”  

Scott v. State, 372 Ark. 587, 588, 279 S.W.3d 66, 68 (2008).  The presumption is 

overcome where (a) a new method of technology that is substantially more 

probative than prior testing exists; (b) the motion is not based solely upon the 

person’s own assertion of innocence and a denial of the motion would result in a 

manifest injustice; and (c) of good cause.  § 16-112-202(10)(B)(iii-v).  Although 

Mr. Johnson need only satisfy one of these enumerated bases for rebuttal, all three 

bases are present here.   

Mr. Johnson’s motion alleged that the current DNA technology he seeks to 

utilize is substantially more probative than prior testing.  See § 16-112-202(10)(B) 
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(iv); Exh. 1 at ¶¶ 10-19.  In addition to the Y-STR testing and mitochondrial DNA 

testing technologies which were not available at the time the evidence was last 

tested, Mr. Johnson seeks to use a advanced autosomal STR DNA testing kits 

including the new 23-loci kit that only became standardized on January 1, 2017, 

which tests for additional “genetic markers that could mean the difference between 

a case breakthrough and an inconclusive result.”  (R. 212-213; Exh. 4).  As Huma 

Nasir—a senior forensic analyst with fifteen years of DNA testing experience at 

the same laboratory that the State entrusted DNA testing in this case to in 1997—

explained in her affidavit, “[t]he expansion of the number of loci tested also greatly 

enhances the sensitivity of DNA tests, especially on older and degraded 

samples . . . [b]y increasing the number of genetic loci tested from 3 in 1997 to 23 

today, we greatly increase the likelihood of finding genetic material that will yield 

useful results.”
4
  Exh. 1 at ¶ 11.  The issue is not whether some form of DNA 

testing “has been available” in the past, but whether “a new method of technology 

that is substantially more probative than prior testing is available . . .” now.  § 16-

112-202(10)(B)(iv). (emphasis added).  The more probative nature of the 

technology requested here is undisputed. 

                                                           
4
 It cannot be emphasized enough that the upgrade to the new 23 marker DNA kits 

constitutes a dramatic change in forensic DNA technology.  Indeed, the 

advancements required crime laboratories around the United States (and the world) 

to replace equipment, re-train veteran lab personnel and educate investigators as to 

evidence collection, to ensure that the laboratories remained cutting edge and, 

more importantly, qualified to upload results into the CODIS database.  See Exh. 4.   
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The consistency of Mr. Johnson’s claim of innocence and the substantial 

merit to Mr. Johnson’s motion, when coupled with the weakness of the State’s case 

as repeatedly identified by this Court
5
, and the specter of Mr. Johnson’s execution 

for a crime that he potentially did not commit demonstrates that “the motion is not 

based solely upon the [Petitioner’s] own assertion of innocence and a denial of the 

motion would result in a manifest injustice.”  § 16-112-202(10)(B)(iv).  For 

essentially the same reasons, good cause is also shown.  See § 16-112-

202(10)(B)(v).  In light of the instant circumstances and the irreversibility of 

execution, Mr. Johnson has certainly rebutted the presumption against timeliness. 

C. Chain of Custody 

The Court further held that the Motion failed to establish “a chain of custody 

as required under the Statute.”  (R. 261).  This finding in particular strains 

credulity.  Mr. Johnson presented in his Motion documentation from the Arkansas 

State Crime Laboratory indicating that it has—in a “retained pack”—several 

probative items of evidence within its custody and control, including the victim’s 

rape kit and a clipping from the shirt found miles from the crime scene with the 

victim’s blood on it.  (R. 160).  Mr. Johnson also presented documentation from 

the forensic laboratory that had conducted testing earlier in Mr. Johnson’s case 

noting that it was returning evidence to the DeQueen Police Department.  (R. 161-

                                                           
5
 See Johnson I, 934 S.W.2d at 184 (error not harmless); Johnson III, 157 S.W.3d 

at 164 (DNA testing could “significantly advance” claim of innocence). 
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63; R. 167).
6
  As in Carter, “because no hearing was held, Carter had no 

opportunity to disprove the State’s claim that a break in the chain of custody had 

occurred, and he had no opportunity to present evidence regarding the ability—via 

modern DNA testing procedures—to obtain probative results from the 

evidence . . .”  Carter, 2015 Ark. at 6.  Such a chain must be established at a 

hearing. 

Even without a hearing, however, Mr. Johnson has made a very strong 

showing with regard to the legitimacy of the chain of custody with regard to the 

evidence obtained during the investigation of the Carol Jean Heath’s murder.  

Explicit statutory requirements, in effect at the time of Mr. Johnson’s earlier 

motion and which the State does not dispute, state that “law enforcement agency 

shall preserve, subject to a continuous chain of custody, any physical evidence 

secured in relation to a trial and sufficient official documentation to locate that 

evidence . . . permanently.”  §§ 12-12-104(a)-(b)(1)(A).  In other words, if the 

DeQueen Police Department no longer has the items of evidence clearly returned 

to them, such actions would be in clear violation of Arkansas law.   

Regardless, as has long been the rule in Arkansas, minor uncertainties in the 

proof of chain of custody do not render evidence inadmissible.  See Gardner v. 

State, 296 Ark. 41, 754 S.W.2d 518 (1988); Rogers v. State, 258 Ark. 314, 524 

                                                           
6
 Ironically, the State strenuously objected to orders issued by the circuit court 

providing information regarding the existence and condition of the evidence. 
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S.W.2d 227 (1975).  Indeed, “it is not necessary that every moment from the time 

the evidence comes into the possession of a law enforcement agency until it is 

introduced at trial be accounted for by every person who could have conceivably 

come in contact with the evidence during that period.” (citations omitted) 

Munnerlyn v. State, 264 Ark. 928, 931, 576 S.W.2d 714, 716 (1979).  Because Mr. 

Johnson has plead that the chain of custody regarding the evidence is undisturbed, 

this Court should remand the case for a hearing as it did in Carter. 

D. The Results of Mr. Johnson’s Proposed Testing Would 

Significantly Advance His Claim of Actual Innocence  

The finding that the proposed DNA testing would not significantly advance 

Mr. Johnson’s claim of innocence is entirely without factual support.  This finding 

is disproved by a simple consideration of the facts of this case and the potential 

results that could be obtained from further DNA testing.  This deeply probative 

evidence can now provide clear genetic information that could fully identify the 

name and identity of Carol Jean Heath’s murderer. 

It must be repeatedly stated that the testing that was previously conducted in 

this case was conducted with the technology that was available at the time.  Even 

though such results provided information, it is information that is now out of date 

and stale.  Indeed, testing strategies that are now available were not even able to be 

considered in 1997, 2004, or even 2009.  As noted by Ms. Nasir, in earlier times—

given the limitations of the DNA technology—laboratories did not test on sexual 
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assault evidence unless sperm was visualized.  Exh. 1 at ¶ 18.  Today, forensic 

scientists can now test and obtain results where no biological material is visible.  

Id. at 19.  Further, “touch DNA,” that is biological material deposited by handling, 

can now yield full DNA profiles.  This sort of change is of fundamental importance 

in Mr. Johnson’s case and most certainly could produce material evidence of Mr. 

Johnson’s actual innocence. 

Ms. Heath had bite marks on her left and right breasts.  At the time of Mr. 

Johnson’s original trials, swabs from those bite marks submitted for serological 

testing indicated the presence of amylase, the main component in saliva.  That 

saliva could only have been left on Ms. Heath’s body by the perpetrator.  In light 

of the State’s assertion of facts around Ms. Heath’s murder and alleged sexual 

assault, if that saliva matches to another man, it would be clear proof of actual 

innocence.  The DNA testing done before the trials did not find Johnson’s DNA in 

the saliva.  Although no one knows the degree of Branson Ramsey’s involvement 

with this crime—as he apparently was never interviewed by police despite his clear 

domestic violence history and the interesting timing of the receipt of his divorce 

papers—a match of the saliva, blood, or hairs to Mr. Ramsey would clearly 

illuminate a very different theory of guilt.   
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The perpetrator of Ms. Heath’s murder was allegedly wearing a green shirt 

which was discovered miles away from her home with her blood on it.
7
  The shirt 

could only have been moved by the perpetrator of Ms. Heath’s murder.  Testing of 

the actual shirt using the DNA technology available at the time did not provide the 

identity of its owner.  That shirt has never been tested for “wearer DNA” using 

STR technology; that is, the skin cells that are shed and rubbed off from constant 

contact from a wearer on areas such as the armpits and neck.  Such testing would 

clearly show the true ownership of the shirt and, in light of the victim’s blood, who 

was wearing it at the time of Ms. Heath’s murder.   

The cigarette butt with what is alleged to be Johnson’s DNA and allegedly 

found in a pocket of the shirt has a dubious provenance given the significant 

possibility of confusion of samples.
8
  In addition to the year between the collection 

of this evidence and the sending to the DNA laboratory, it was conceded at trial by 

State Police Investigator Hayes McWhirter that there was an error on the 

submission sheet when the items were submitted after being held for that year.  
                                                           
7
 As discussed on p. 11 of Mr. Johnson’s Motion, and as was the subject of Mr. 

Johnson’s various appeals, Ashley Heath’s testimony is seriously suspect in light 

of the conclusions of the various psychologists and her inability to remember 

important details about the crime.  What is not in any doubt is that the green shirt, 

found miles away from the victim’s home, had the victim’s blood on it and thus 

had to have been removed from the home or worn by the perpetrator. 
8
 A cigarette butt was discovered on the floor of Ms. Heath’s home that was 

photographed by police but never listed in the items of evidence sent to the 

Arkansas State Crime Laboratory or by the private laboratory hired by the State to 

conduct additional testing.  (R. 92). 
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R. 19 (discussing McWhirter’s testimony); see also Petition at Exh. 4, pp. 1439-

1463.  Furthermore, there was a cigarette butt found at the scene which is not 

accounted for in the testing.  (R. 92). 

Several Caucasian hairs not matching Ms. Heath were found adjacent to her 

body, on shirts at the scene and at the second crime scene and, most importantly, in 

the bag placed over her hands by the DeQueen Police Department to protect 

evidence.  Although hair microscopy is a questionable science that has been 

demonstrably shown to be unreliable, DNA testing, by contrast, could definitively 

determine the provenance of those hairs.  This is particularly relevant in light of the 

multiple defensive wounds found all over Ms. Heath’s body and the bloody palm 

print—matched to Ms. Heath—found on the linen closet in the bathroom, 

indicating that there was a great deal of violent interaction between Ms. Heath and 

her attacker before her death.  

Each one of these items by themselves would be highly probative.  Should 

multiple profiles be obtained from several items of evidence that indicate the same 

male, such a redundancy with regard to genetic information (particularly given that 

Mr. Johnson was convicted on far less probative evidence), would clearly 

demonstrate Mr. Johnson’s innocence.
9
 

                                                           
9
 It is worth noting that as much as the State argues that the cigarette butt in the 

green shirt is probative, the matchbook that was allegedly found with it has not yet 



22 
 

Mr. Johnson was convicted on the discredited testimony of a traumatized 

six-year old girl and on DNA evidence linking his hair to Ms. Heath’s home.  As 

noted by this Court, the testimony of the child is questionable, to put it mildly.  The 

hairs, however, are also of little probative value.  The DNA results associating Mr. 

Johnson with hair found in Ms. Heath’s home do not undermine Mr. Johnson’s 

innocence claims.   

The State’s own witnesses—Ashley Heath and Shawnda Flowers—place 

Mr. Johnson in Ms. Heath’s home on at least two occasions prior to the murder. 

See Trial Transcript 11/18/1997 at 210, 217.  The State’s witness—Steve Hill—

testified that Mr. Johnson and Ms. Heath were “carrying on” prior to Mr. 

Johnson’s arrest.
10

  Id. at 269.  The State’s witness, Debra Johnson, Mr. Johnson’s 

stepmother, also indicated that he had been in the home.  Id. at 254-255.  Rather 

than “explain away,” the State’s own facts explain very clearly why his hair could 

have been found in the house.  They do not, however, explain the several 

Caucasian hairs not matching Ms. Heath found on and around her body and on 

items found miles away from her home.  

                                                                                                                                                                                           

been submitted for testing.  Further, the cigarette butt found on the floor of Ms. 

Heath’s bedroom has never been accounted for.   
10

 In light of the possibility of how such a relationship was (and is) perceived (no 

fewer than three witnesses strenuously stated that Ms. Heath had not had a 

relationship with a black man) it is unsurprising that Mr. Johnson would be less 

than eager to assert it at a later parole hearing.   
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F. The Denial of DNA Testing Violates Mr. Johnson’s Constitutional 

Rights. 

Preventing Mr. Johnson from having the opportunity to conduct DNA 

testing on the requested items and prove his innocence claims violates the very 

notion of “fundamental fairness” and denies him of due process.  As the State of 

Arkansas has created a clear statutory procedure through which convicted persons 

can obtain DNA testing and then utilize exculpatory results from that testing to 

prove their innocence, the processes employed by the State for obtaining access to 

DNA must remain fundamental fair.  See Dist. Attorney’s Office for Third Judicial 

Dist. v. Osborne, 557 U.S. 52, 55, 129 S. Ct. 2308, 2312, 174 L. Ed. 2d 38 (2009) 

(“DNA testing has an unparalleled ability both to exonerate the wrongly convicted 

and to identify the guilty.”). 

It is universally recognized both in the law and in scientific practice that the 

central strength of forensic DNA testing is its ability not just to exclude, but to 

actually identify the person whose biology is left at a crime scene.  Chief Justice 

Roberts emphasized this point in the first sentence of Osborne: DNA testing has an 

unparalleled ability both to exonerate the wrongly convicted and to identify the 

guilty, thus recognizing the power and importance of DNA evidence on a criminal 

defendant’s legal case and his or her actual life.  Osborne, 557 U.S. at 55 

(emphasis added).  Arkansas has employed a statutory scheme of procedures that 

allows defendants to secure a DNA testing relief to prove their innocence pursuant 
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to Act 1780, executive clemency and potentially other relief from their convictions 

based upon post-conviction exculpatory DNA evidence.  

Mr. Johnson seeks DNA testing—which in this case would not only 

exonerate him, but save his life.  One cannot imagine a more unfair result than 

denying a defendant facing execution, the opportunity to utilize these irrefutable 

forms of DNA proof establishing innocence based on new technologies that did not 

exist at the time of his trial, some of which only came into regular use on January 1 

of this year. 
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IV. 

Conclusion and Prayer 

WHEREFORE, this Court should grant a stay of execution, and, after 

considering full briefing from the parties, remand for a hearing on Mr. Johnson’s 

Motion for Postconviction DNA testing. 

Respectfully submitted this 18th day of April, 2017. 
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