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IN THE TWENTY-SEVENTH
JUDICIAL CIRCUIT COURT OF ALABAMA
MARSHALL COUNTY CIRCUIT COURT

LARRY R. SMITH,
Petitioner

v. No. CC 95-200104

STATE OF ALABAMA,
‘ Respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Petitioner Larry R. Smith was convicted of capital murder on
August 12, 1995 and sentenced to death on August 25, 1995. Following the
completion of his direct appeals, Mr. Smith filed a2 Rule 32 Petition se%g relief
in the form of a new trial based on, among other grounds, allegcd‘ ineffective
assistance of counsel.! A hearing on Mr. Smith’s Petition was held before thJs

Coutt on November 6, 7 and 8, 2006 (the “November 2006 hearing™), where the

! Because the Court grants Petitionet’s request for a new trial based ﬂ% ! Psﬂig &?Xéﬁwli
of ineffective assistance of counsel, the Court need not and does not address Petitione®y otB&y A5 03, 1

claims at this time. 91:6 HY 21 NYr Loz
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Court heard live testimony from thirteen witnesses, including Mr. Smith’s trdal
counsel. |

The Court has considered the evidence submitted by the parties,
made determinations as to its admissibility, relevancy and materiality; assessed the
credibility of the testimony of the witnesses; and ascertained the probative
significance of the evidence presented. Accordingly, upon the record before it,
the Court finds the facts set forth below to have been prmréd by a preponderance
of the evidence, and, based on those facts, reaches the conclusions of law that

follow,

FINDINGS OF FACT
Background

1. OnOctober 11, 1994, Petitioner Larry R. Smith was arrested
for the murder of Dennis Harris. Smith 1. State, 727 So.2d 147, 154 (Ala. Crim.
App. 1998). Mr. Harris was last seen on September 23, 1994, Id. at 152. He was
reported missing on September 29 and his body was discovered on October 3. Id.

2. In the days following Mr. Harris’s disappearance, and
continuing after the discovery of his body, investigators from the Marshall County
Sheriff's Office (Mike Whitten) and the Albertville Police Department (Andy
Whitten, Mike’s brother) interviewed a series of individuals about the case. Smish,

757 So0.2d at 153. These interviews wete all recorded and the transcripts of the
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interviews ate contained in the Sheriffs invcstigﬁtive file, which is part of the
underlying record in this case. (Ser Trial Record, Vol. 1, pp.25-143),

3. Mike and Andy Whitten and another police officer arrested
Mz, Smith and his wife, Tanya Smith (who at the time was only 16 years old), for
the Harris murder on October 11,1994, (Ttal Tr. 1077:15-17; 1375:7-11).2
According to Mr. Smith’s trial testimony, as he was being led to the police car,
one of the officers said to him “We’re going to fry your ass and we’re going to
give your wife 20 to 30 years.” (I4. at 1375:11-13),

4. Following the arrest and once Mr. Smith and Tanya Smith had
arrived at the Sheriff’s Office, the Whittens conducted two separate interrogations
of Mr. Smith. (T'rial Tr. 1077:21-1078:2),

5. The first interrogation of Mr. Smith took place at some point
between 2:20 PM (the time of Mr. Smith’s approximate arrival at the police station
according to his wife’s Miranda waiver) and 5:45 PM (the time the second
interrogation began). (Tmal Tr. 1091:21-24). The first interrogation was never
transcribed; according to testimony at trial, a tape recording was made but it was
lost before Mr. Smith’s trial and no recotd of its contents exists, (4, at 1092:1-4).

The second interrogation, which took place at 5:45 PM and which lasted less than

2 Citations to the 1995 trial transcript are indicated by “Tdal Tr. e
Citations to the transctipt of the November 2006 hearing are indicated by “Hrg. Tr. e
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ten minutes, was recorded and transcribed and contains Mr. Smith’s allcgﬁd
confession to the Harris murder. (Ex. 2).

6. - Sometime after the second interrogation of Mr. Smith, Tanya
Smith was released without being charged.

7. Mr. Smith was tried for the Harris murder in August 1995.
The State’s case aga.insi Mr. Smith is summarized by the Court of Criminal
Appeals’ opinion affirming Mz. Smidﬁ’s conviction. See Smith, 727 So.2d at 152-
154. This Court has reviewed that opinion and the underlying trial transcript.

8.  The State’s case against Mr. Smith was largely circumstantial.
The State offered no eye-witness testimony, and no physical evidence that linked

M. Smith to the Harris murder.’ The State’s case against Mr, Smith turned on ’

’ At the November 2006 hearing, the State’s sole witness, Jack Daniel, testified on
direct examination as follows:

. .. [The State] couldn’t produce a gun. Nobody knew where the
gun was. They didn’t have any forensics; any ballistics tying a
bullet to a gun because they had no gun; they went out and tried
to grasp at straws trying to get shell casings off a .22 in Pleasant
Grove. And like I testified eatlier, they went to Madison Couaty
to Ditto Landing and picked up some shell casings, which
proved nothing. Even the forensic experts that they brought in
after the ballistics expert, who examined the body and the
placement of the body, said that the body was in such 2 state of
decomposition, at the timme that they went out there, they
couldn’t ascertain how long the body had been out there or what
the cause of death was. So they don’t even know what the cause
of death was by a gun shot. They found a skull with 2 bullet
bole in it, but they could not - they could not pin down and 1
remember asking, I forget the guy’s name, he was one of the
experts, I tried to pin him down on whether ornot he could tell
us what the cause of death was and they couldn’t tell us what the .
(continued. . )
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the testimony of three individuals: First, Cad Cooper, an acquaintance of
Mr. Smith and Mr. Harris, claimed Mr. Smith approached him with a plan to rob
M. Hareis of cash. Smith, 727 S0.2d at 153. Mr, Cooper also claimed that he had
seen Mr. Smith with a small-caliber pistol, which, he claimed, Mr. Smith ha&
stolen.  Id Secénd, Kevin Harville testified that he had seen Mr. Smith and
Mr. Harris together at Mr. Harris’s residence on a Friday in September 1994, I,
The State inferred from Mr. Harville’s testimony and a;sened to the jury --
incorrectly, it turns out -~ that he had seen the men together on Friday,
September 23, 1994 -- the date Mr. Harris disappeared. (Trial Tr. 1471:19-21).
Third, Mike Whitten, described the statement his brother Andy had taken from
Mr. Smith in the second interrogation in which Mr. Smith allegedly confessed to
the Harris murder. Sm7ith, 727 So.2d at 154. Mr. Smith’s counsel had sought to
suppress the confession prior to trial, but that motion was denied. Id at 162.
Ultimately, the audio recording of the alleged confession was played for the jury at

Mr. Smith’s teal. (Trial Tr. 1416:17-19).

(- - . continued)
cause of death was. They couldn’t tell us how the bullet got into

Dennis Haris’s skull. They couldn’t tell us who pulled the
trigger because they couldn’t find the gun. The only thing they
had in this case was a flimsy, flimsy at best, illegally obtained
confession that was obtained without benefit of Mirandas; it was
obtained on the basis of complete coercion.

(Hrg. Tr. 419:24-421:1).



9.  Mr. Smith was represented at trial by Jack Daniel, an attorney
from Huntsville, Alabama. (Hrg. Tr. 393:11-14; 394:10-11).

10. Mr. Daniel was retained by Mr. Smith’s aunt, Ruby Burkett,
on February 24, 1995, nearly six months before the start of Mr. Smith’s trial,
(Hsg. Tr. 393:11-14; State’s Ex. 1).*

11.  To secure his services, Ms. Burkett agecd to pay Mr. Danie] a
$25,000 minimum retainer -- the largest tet'ainet Mt Daniel had ever chatged a
client in a criminal case (Hrg. Tr. 486:1-13) - plus $125 per hourifthe time
involved exceeded the retainer amount. (Id. at 443:17-444:9). In addition to his
retainer fee, Mr. Daniel billed Ms. Burkett for paralegal expenses ($378 for 12.6

hours of time) and investigative expenses (§209 for five hours of time and related

expenses). (Ex. 11). He also billed Ms. Burkett for copying costs ($187.76), long-
distance telephone charges ($59.45) and other out-of-pocket expenses he says he
incurred defending Mr. Smith. (Exs. 10, 11).

| 12.  Pursuant to his agreement with Ms. Burkett, Mzt. Daniel
agreed to represent Mr. Smith “to the best of his professional ability.”  (State’s

Ex. 1).

¢ The State introduced only a single exhibit at the November 2006 hearing and it
is referred to herein as “State’s Ex. 1.” All other exhibits were introduced by Petitioner and are

cited simply as “Ex. __."
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13.  According to Mr. Daniel’s accounting, he did not receive
payments from Ms. Burkett in a timely manner (Hrg, Tt. 450:1-8), and he became
disturbed that Ms. Buzkett was falling into arrears (7 at 455:1-4), Mr. Daniel
expressed his unhappiness in a series of letters to Ms. Burkett, including one dated
August 4, 1995, less than one week before the start of Mr. Smith’s trial, which
read in part as follows: “I cannot afford to bankroll this case. I do not need to
face the next week worrying about your failure to reimburse me for these
expenses rather than concentrating on the final preparation and actual
presentation of Larry’s tral” (Id. at 453:22-455:12; Ex. 11).

14.  In his testimony before the Court during the November 2006
hearing, Mr. Danicl made a series of claims about his efforts to locate and talk to
witnesses to aid Mt, Smith’s defense again§t the State’s charges. “We had a whole
list of people,” he said. “We were trying to find anybody and everybody who
could tell us as much as they could about [the Harris murder].” (Hrg. Tr. 407:20-
23). “[W]e undertook an investigation. We talked to a Iot of people.” (14, 512:8-
9). “[W]e talked to a lot of people, a lot of people. [Q:] And how many would
you say a lotis? [A:} I can’t even begin to give a number. It was a lot. I mean, we
talked to everybody we could talk to save that boy’s life.” (Id at 514:3-7). For the
following reasons, the Court- finds that M. Daniel’s sweeping claims about his

and others’ efforts to find and talk to witnesses are not supported by the evidence.



a)  Efforts by Mr. Daniel
15.  None of the witnesses Mr. Smith called to testify at the

November 2006 hearing -- with the exception of Mr. Smith’s mother -- recalled
meeting with or speaking to Mr. Daniel or any person in his employ, althc';ugh
they all indicated they wete available and would have been willing to discuss the
case in the months prior to the trial had they been approached. (Hrg. Tr. 297:23-
298:6 (Sarah Johnson); 308:11-17 (Kevin Harville); 323:22-324:6 (Carrie Budler);
349:21-350:4 (Wanda Chambers); 369:9-370:1 (Ralph Willingham); 385:17-386:1
(Amber Steele); 557:7-558:12 (Roger Edgeworth)).

16.  To rebut the evidence that Mr. Daniel conducted little or no
pretrial investigation, the State called Mr. Daniel himself t6 testify. In his
testimony, Mr. Daniel described his efforts on Mr. Smith’s behalf only in the
broadest generalities. When asked repeatedly, both in direct and on cross-
examination, to identify the persons he spoke with, Mr. Daniel could provide
neither the names of the persons he claims he spoke to nor any details about
those conversations. (Frg. Tr, 403:20-24; 512:6-10). Mr. Daniel produced neither
copies of any lists of prospective witnesses nor interview notes from meetings
with any witnesses from his files to support his sweeping, gencrél claims.

Mr. Daniel claimed such notes would have been taken during witness interviews

and, if they existed, would have resided in his file. (/4 at 464:3-12).
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17. Mz, Daniel initially said that he tried to “discover or
investigate” “about 20” people as part of his pretrial investigation. (Hig. Tt.
408:7-9). But later he equivocated, saying that while he thought he gave his
investigator, Walter Spain, 20 names, “T don’t know what we gave him.” (I4. at
507:15-18). Mr. Daniel said initially: “We tred to talk to several people during
that time. ... A lot of these people tried to make themselves scarce. ... They
didn’t want to talk to us.” (I4 at 407:14-17). Later, when asked: “Did you ever
have someone tell you they weren’t going to talk to you zbout the case?”

Mr. Daniel replied: “Not so much that we weren’t going to talk, but, you know,
they were just -- they were just real evasive.” (Id. at 415:23-416:2).

18. At one point, Mr. Daniel admitted on cross examination that
his investigation, if there was one, was quite limited:

Q: Because of that confession, you didn’t really believe
there was much need to investigate other issues related
to [Mr. Smith’s] guilt, did you?

A: The way it looked on the face of it and through
everything that we got, I mean, that was the case, 1
mean, you take a case apart and look at the ballistics,
They didn’t have any ballistics; forensic science end of
it; the body; the way everything was --

Q: --Just so we can keep the record clear, I take it that
means that your focus in the investigation was on the
confession?

A: Right.

Q: And not on other matters?



A: Right.
(Hrg. Tr. 460:23-461:11).
19. When Mr. Daniel did say he remembered speaking to a

particular person, or investigating a particular fact, what he remembered was teial
testimony -- not anything that occurred in his purported pretral investigation.

For example, when asked “Do you remember speaking with anyone named
Amanda Elkins?” Mt. Daniel answered: "‘Ycah, she was on cross-examipation,
but I can’t temember - really remember what the gist of her testimony was..”
(Hrg. Tr. 417:12-16) (emphasis added). When asked “Do you remérnber speaking
to [Ray Thomas}?” Mr. Daniel answered: “Yeah, and I believe that was -- there
was some strange testimony in that case and I think he was one of the ones that
he tried to insinuate that there was some kind of homosexual relationship going
on between Mr. Harrs and my client, which I thought was totally ridiculous.” (Id.
at 417:17-24) (chphasis added).’ And when asked “Did you ever investigate the
fact that someone may have loaned Larry money the day the victim diséppeared
to make a car payment?” Mr. Daniel answered: “There was some testimony
about that, but I forgot who it was -- who gave that testimony.” (I 418:18-23)

(emphasis added). In each case, Mr, Daniel did not remember -- and his

5 The testimony Mr. Daniel refers to was given by Kevin Harville, not Ray
Thomas, - (Trial Tr. 1038:23-1039:3). His mistake, however, does not altet the point, which is
that he is referring to his memories of tral testimony, and not interviews or other efforts from

any pretral investigation.
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testimony did not reflect - that he conducted any pretrial investigation. He
remembered only what happened at the trial itself.

20.  The Court notes that one reason Mr. Daniel may have
confused his purported pretrial investigation with the actual trial testimony 6f
witnesses may be that he treated them as one and the same. As noted, the only
witness to testify befote this Court at the November 2006 hearing who had ever
spoken to Mr. Daniel was Mr. Smith’s mother, Sherry Miller. She was the first
witness Mr. Daniel called during the defense case at the guilt-phase of Mr. Smith’s
tdal. (Trial Tr. 1247:23-1248:2). Yet Mr. Daniel never met nor spoke with
Ms. Miller until the morning that Mr. Smith’s trial started. (Hrg. Tr. 529:12-22),

And he spent no time pxeparixig her for her testimony. (7d. at 530:2-6).

b)  Efforts by people émployed by M. Daniel

21. M. Daniel also claimed that he employed others to assist with
the investigation and preparation of this case. The only persons employed by
Mz, Daniel, however, were Jan Wilburg Bridgette Browning, Angela Smith and
Walter Spain. Of these, only Mr. Spain was involved in any pretrial investigative
wotk. (Hrg. Tr. 456:10-22; 457:1-14; 476:2-477:3).

22.  Jan Wilbuen is Mr. Daniel’s ex-wife. (Hsg, Tr. 476:7-8).
According to Mr. Daniel, “[s]hé bandled the accounts, bookkeeping, some of the
typing. Basically, she was the office manager at the fime.” (Id. at 476:10-12),

Mr. Daniel conceded that Ms, Wilbum was not an investigator (%, at 476:13-14),

11
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and the Court finds that she did not make any effort to locate or speak to any

witnesses to prepare Mr. Smith’s case.

23, Brdgette Browning worked as a legal assistant in Mr. Daniel’s
office. (Hrg. Tr. 476:15-16). Mr. Daniel described her as someone who “basically
assisted me with the trial, she was hunting some people down.” ({d. at 408:18-20).
“Her main duty,” he said, “was organizing the file trying to, you know, get

‘potential witness prospects lined up, finding them; making phone calls and getting
this -~ helping get this case ready to go to court.” (Id. at 410:6-10). That work,
however, was performed at the tral itself -- it wa\ls not part of any pretrial
investigation. (Id. at 464:21-24). The closest thing to an investigative function
that Mr, Daniel suggested for Ms. Browning was looking into criminal
backgrounds of witnesses, though no such'background checks in this case were
identified. (Id at 476:20-477:3). Thus, as with Jan Wilbutn, the Court finds that
Ms. Browning did not make any effort to locate or speak to any witnesses to
prepare Mr. Smith’s case.

24.  Angela Smith was a paralegal. (Hrg, Tr. 410:21-24). Her
billing statement indicates she spent 12.6 hours working on Mr. Smith’s cas;:. :
(Ex. 11). That time was spént drafting pleadings and researching case law. (Id)
Ms. Sn;ith’s bxlhng records do not indicate she spent any time investigating the
facts 4nd citcumstances of this case and Mr. Daniel did not describe any efforts

she made to do so. (I4) Accordingly, the Court finds that Ms, Smith did not

12
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make any effort to locate or speak to any witnesses to prepare M. Smith’s case
either.
c)  Efforts by Walter Spain

25, 'The only investigator Mr. Daniel retained to work on ..
Mz. Smith’s case was Walter Spain. (Hrg. Tr. 459:9-11). Mr. Smith called
Mz. Spain and the Coust heard his testimony at the November 2006 hearing.

26,  Mr. Spain had no meaningful investigative experience. He
had never before investigated a criminal case, let alone a mucder case. (Hig, Tr.
34:20-22). His only pror law cnforcement' experience was as.a patrolman in
Homewood, Alabama for three months in 1962 -- over thirty years before his
involvement in Mr. Smith’s defense. (Id. at 35:4-14). He received no formal -
training for that position and never petformed any investigative wotk. (I4 at
35:20-36:3). - He descrbed his duties simply as “pattol traffic, direct traffic, ake
tickets.” (Id. at 35:17).

27.  While WOﬂd.ﬂg as an office aésistant for Mr. Daniel, Mr. Spain
founded the Eagle Eye Detective Agency. (Hrg. Tr. 38:3-8). Mr. Spain was Bagle
Eye’s only employee (i at 38:9-11), and its principal business was as a ptocess
server in divorce-actons for Mr. Daniel and other attorneys in Huatsville, (14, at
38:6-8) -Othcr than the wotk Mr. Spain did for Mx Smith’s case, he never

performed any investigative work in any ciminal matters. (Id at 38:12-14).

13
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~ 28. Mz Spain did not begin his investigation into the facts and
circumstances; of Mt. Smith’s case until August 1, 1995 — the week before the
start }of Mz. Smith’s trial and .ﬁvc months after Mr. Daniel was rétained as counsel.
(Htg. Tr. 42:9-11; Ex. 1). Some days prior to August 1, Mr. Daniel gave Mr Spain
a list of four to five persons to investigate, although neither Mr. Daniel nor
M. Spain remember whose names were on that list. (ld. at 39:21-23; 42:17-18;
45:13-17; 46:18-23). Accqrdjng to Mr, Spaén; Mr. Daniel expressly advised h1m
not “to spend a lot of time on it.” (I4. at 45:16-17).

29.  On August 1, 1995, M. Spain spent one hour “on phone
 investigation to find out whether Ray Thomas was still at Barnett’s Auto Repair
and info on Overlook Motel & Apartments about owner, manager & other
information.” (Hrg. Tr. 41:24-42:4; Ex. 1). On August 3, 1995, Mr. Spain “spent
4 houts on tdp to Gmmrﬂe and Albertville to interview Ray Thomas and
owner of Overlook.” (Hrg. Tr. 43:4-9; Ex. i). The round trip driving distance
was 112 miles and took approximately two of the four hours M. Spain spent
working on Mz. Smith’s case on August 3,1995. (Hrg. Tr. 43:16-22).
Accordingly, between August 1 and 3, 1995, Mr. Spain spent only approximately
three hours total investigating for Mt. Smith’s defense.

30. At no time did Mr. Spain ever speak to Mr. Smith about the
case. (Hig. Tr. 39:11-16). His work was limited to the approximately three hours

he spent on August 1 and August 3, 1995, because Mr. Daniel told him “that’s all
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he needed.” (Id. at 47:5). Mr. Spain submitted only the single bill (Ex. 1) for his

work on Mz, Smith’s case (Id at 40:13-18; 41:17-20), and he said that if something

was not reflected in that bill, then he did not do it. (Id. at 44:2-10). -
| 31.  The Court finds that the three hours plus driving time.
Ms. Spain spent investigating the facts and ciccumstances of this case tepresent
the totality of Mr. Daniel’s pretrial investigation.
d) Court assiét_ance

52. Even though Mr. Smith was an indigent defendant who was
having difficulty paying Mt, Daniel’s bills, Mr. Daniel never sought money from
the Coutt to pay for a professional investigator. He asserted (Hrg, Tr. 427:'5—7)

that the Court would not have granted such assistance because, he says, it capped

~ the funds it was willing to make available for an investigator or other experts at

$3,500, which Mzr. Daniel spent on a jury expert,

33. Mz Daniel later testified that he did not recall if he ever asked
the Court for additional funds, but he said “If I did, it would be in the record.”
(HMrg. Tr. 519:15-16). There is nothing in the record of this case that such a
request was made. Thus, this Court finds that Mr. Daniel made no effort to .
obtain additional funds from the Court. The Coust further finds that Mr. Daniel’s
asscrtion. that additional funds would not have been made available is not

supported by the evidence..
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2.  'The ABA and EJ1 guidelines for pretrial investigations to
counsel in capital cases

34. In 1989, the American Bar Assodiation adopted the
GUIDELINES FOR THE APPOINTMENT AND PERFORMMQ@ OF COUNSELIN. -
DEATH PENALTY CASES (the “ABA Guidelines”). The Guidelines were intended
to amplify “[ABA] positions on effective assistance of counsel in capital cases . ..
fand) enumerate the minimal resources and practices necessary to provide
effective assistance of counsel.” (ABA Guidelines, Introduction).

35. The ABA Guidelines set .forth an accepted standard of
practice for the defense of capital cases. They are often cited by the U.S. Supreme
Court and other coutrts as evidence of what constitutes effective assistance of
counsel. See eg. Rompilla v. Beard, 545 U.S. 374, 387 (2005) (relying on 1 ABA
Standards for Criminal Justice 4-4.1 (2d ed. 1982), a precursor to the ABA
Guidelines); Florida ». Nixon, 543 U.S. 175, 191 (2004) (relying on the 2003 ABA
Guidelines); Wiggins n. Smith, 539 U.S. 510, 524 (2003) (“Counsel’s conduct . . .
fell short of the standar;is for capital defense work articulated by the [ABA]
standards to which we long have referred as guides for detenniﬁng what is
reasonable.”'); Harris v. State, No. CR-01-1748, 2004 W1, 2418073, *42 (Ala. Crim.
App. Oct. 29, 2004) (relying on 1989 ABA Guidelines), overruled o other grounds by

Ex parts Jenkins, No, 1031313, 2005 WL 796809 (Ala. Apr. 8, 2005).
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36. The ABA Guidelines emphasize the importance of a pretrdal
 investigation when prepating a capital case. (Sez ABA Guidelines § 11.4.1). Th'ey

tecommend that, in conducting an investigation in a capital representation,
counsel should look to the charging documents, potential witnesses, the police
and prosecution, physical evidence, the crime scene and expert assistance. (Id)
They further instruct that counsei should conduct a pretrial investigation
regardless of any admission or statement by the client concerning facts
constituting guilt. (I at § 11.4.1(C))

37. The Equal Justice Initiative of Alabama (“E]I’;) also provides
tesources to attorneys representing capital de;fendants. Mz. Daniel received such

resources from EJI, and claims to have relied on them. (Hrg. Tr. 433: 14-23). -

38.  EJI publishes a manual that serves as a comprehensive guide
for attorneys representing capital defendants. The second edition of this manual,
éublished in 1992, was the most curtent edition available at the time of |
Mr. Smith’s tdal. See ALA CAPITAL REPRESENTATION itssouxcs C1R.,
A1.ABAMA CAPITAL DEFENSE TRIAL MANUAL (1992) (the “EJI Manual™). Like the
ABA Guidelines, the EJI Manual stressed.the importance of the pretrial
investigation: “[E]xtensive pretral investigation is absolutely crucial in a capital

case.” (Id at 27). “[MJany a defense Jawyer has failed in establishing that his client

s Prior to 1995, EJI was known as the Alabarma Capital Representation Resource
Center. :
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was not guilty of a capital crime by failing to investigate the state’s case or develop
a defense strategy.” (I4) “[IJtis the obligation of every lawyer to find out as
much as possible about a case as soon as possible. ... Counsel can never gathér
too many details concerning the facts and citcumstances of each case.” (Id. at 28).
Moreovcr; tge EJI Manual provided a sample motion to the court requesting
funds for investigative expenéés. (Id. at 112-119).

B. A Corhpletc Pretrial Investigation Would Have Allawed

Mr. Daniel to Examine Fully and Utilize Witnesses Who Did

. 'Testify and Also to Identify Additional Fact Witnesses Who
Would Have Testified in Mt. Smith’s Defense

39. Had Mr. Daniel conducted 2 reasonable prettial investigation,

the Court finds that he would have more fully examined witnésses, such as Kevin

Hasville and Shegry Miller, who testified at trial. The Court also finds that hé
would have located additional fact witnesses, such as Sarah Johnson and Roger
Edgeworth, who would have aided Mt. Smith’s defense. Each of these witnesses
was available and willing to talk to Mx. Daniel in 1995 and, if necessary, would
have testified at M. Smith's trial.

1. Kevin Harville

40. . At tdal, Mr. Smith presented evidence supporting an alibi
defense. He descrbed his activities on Friday, September 23, 1994, the day
Mr. Hardis disappeased, which included cashing his paycheck. paying on his rings,

paying on a drug test, seeing his probation officer, and helping his mother-in-law
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030
move. (Trial Tr. 1359:16-1368:2). He says he did not see Mr. Harris that day and
had not seen him since at least the week before. (Id. at 1368:9-12).

41. Kevin Harville, testifying for the State at trial, said that he had
seen Mr. Smith and Mr. Hards at Mr. Harsis’s residence at the QOverlook Motel,
(Tdal Tt. 1033:3-7). But Mr. Harville did siot remember on what date he had seen”
Mr. Smith with Ms. Harris; he knew only that it was on a Friday in Septembex
1994, (14 at 1036:16-18; Hrg. Tr. 305:1-4). |

42. Mzr. Hawville knew Mr, Harris because Me. Harris and
M. Harville’s wife were involved in an automobile accident in which
Mz, Hagville’s truck was totaled. (Trial Tr. 1030:25-1031:3; Hrg, Tr. 300:9-13).
Following the accident, Mr. Harris'and Mr. Hacville en;ered into an ‘agteerrient by
which Mr. Hards agreed to pay Mr. Harville §50 every week until the value of the
ttuck was repaid. (l‘n'al.Tr. 1031:10-16).. |

43.  Mr. Harville knew that he had seen Ms. Smith with Mr. Harris

‘on a Friday because he knew Mz. Harris received his paycheck on Fridays and so

that was the day of the week Mr. Harville would always go to collect money for
bis truck. (Teial Tr. 1031:17-1032:1; Heg, Tr. 301:3-10).

44.  Neither Mr. Daniel, Mr. Spain not anyone working on

~ Mz, Smith’s behalf spoke to Mr. Harville pror to Mr. Smith’s trial. (Hrg. Tr.

308:4-13). If they had tried to, Mr. Harville would have been wﬂlmg to spea;k with

them about the case (i, at 308:14-17) and he would have told them the following:

19.



45.  First, Ms. Harville would have said that on two successive
Fridays after the day Mr. Harville saw Mr. Smith and Mr. Harris together at the
Oveslook Motel, Mr. Harville went to collect payments from Mr. Harris. (Hrg.

Tr. 306:3-5). Onboth Qccaéions, Mr. Hartis did not answer his door ;nd thus
M. Harville could not collect his payment. (I4)

 46.  Second, Mr. Harville would have said that a few days.after his
second failed attempt to collect payment from Mr. Harris, Mr. Harville learned
‘hat Ms. Hiarsis was dead. (Hirg, Te. 306:13-16). At about that same time, on
October 5, 1994, Mr. Harville was questioned by poﬁce regarding Mr, Harris’s
death. (I4 at 301:24-302:1).

47. 'Third, if shown a calendar, Mr. Harville could have confirmed
that the two successive Fridays prior to October 5, 1994 were September 30, 1994
and September 23, 1994, (Hsg. Tr. 307:11-25). The date that Ms. Harville saw
Mz. Smith and Mr. Hartis fogcther was September 16, 1994, the Friday before his
first failed attempt to collect payment from Mr, Harris. (Jd at 308:1-3).

Mz, Harville did not see Mr. Smith or Mr. Harris on September 23, 1994;

48,  Although it was not his testimony, at Mz, Smith’s tdal thc.t |
prosecutor incortectly asserted to the jury that Mr. Hé.rvﬂle had seen Mx. Smith
and Mz, Hards together at the Overlook Motel on September 23, 1994, the date
on which Mr. Harris disappeared. (Tial Tr: 1471:19-21). Mr. Danjel did not

object to the prosecutor’s incorrect assertion or make any attempt to clarify
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M. Harville’s testimony at tral. No other evidence at trial suggested that

Mr. Smith was with Ms. Hartis on September 23.

2. Wxtncsscs with knowledge undercutting the State’s
motive theory

49.  Mr. Smith was charged with capital murder and, to meet its
burden, the State had to show both intentional murder and robbery in-the first
degree. (Tral Tr. 1510:19-21). To make out the robbery element, the State
argued that Mr. Smith robbed Mr. Ha:ﬁs of less than $200 in order to make a cat
payment. (I4 at 1467:7-10).” Mr. Daniel made no effort to challenge the State’s
motive theory for the fobbery and murder, although Mz. Smith had denied he had
any reason to steal money from Mr. Hards. (14 at 1376:14-1377:18). Had he
done so, witnesses were available that put the State’s motive theory into question.

"a)  Ralph Willingbam
50, Ralph Willingham lived in the same apartment complex with
Mr. Smith and his miothet in September 1994, (Hrg, Tr. 356:12-13, 23-24).
M, Willingham and Mr. Snhith were friends and Mr. Willingham occasionally
employed Mr. Smith in his welding business. (I at 356:20-21; 357:7-14).

51.  Mr. Willingham was nc;rer contacted by Mr. Danie or anyone
in his employ. (Hrg. Tt. 369:9-370:1). If Mr. Daniel had tried to contact him,
Mr. Willingham would have been willing to discuss the facts and circumstances of

the case and to testify at trial, (I at 370:2-4).
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52. In particular, Mr. Willingham would have said that he trusted
Mt. Smith with a key to his apartment (Hrg, Tr. 358:2-14); that he kept $100-§200
_on hand in his apartment, which he used to acquite materials for his weldir;g
business (i at 364:22-365:6); and that Mr. Smith knew that Mr. Willingham kept
this money, knew where it was iocated, and could have borrowed from it
whenever he nce'dcd' to, including around the time Dennis Harsis disappeared.
(14, at 365:10-366:6).
b) Amber Steele

53. Amber Steele also lived in the same apartment complex with
Mz. Smith in September 1994, (Hrg, Tr, 376:18-20). Although Ms. Steele knew
Mr. Smith, they were not friends. (Id. at 384:20-25).

54,  Ms. Steele also was never contacted by Mr. Daniel or anyone
in his employ. (Hrg. Tr. 385:20-386:1). 1f .hc had tried to contact her, she would
have been willing to discuss the facts and circumstances of the case and to testify
at trial. (I4 at 386:18-22).

55. In particular, Ms. Steele would have said that in September
1994 ﬁa husband lost his wallet. (Hrg. Tr. 383:16). The wallet held $800, which
Ms. Steele and her husband had just collected from their tax refund and which
they intended to use as a down-payment on a car. (4. at 383:18-384:2).

Mz. Smith found the wallet and returned it to Ms. Steele and hes husband with all

of the money stillin it. (I at 383:16-19), And although Ms. Steele and het
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husband offered Mr. Smith a $50-§$100 cash reward to thank him for returning the -
wallet, Mz. Smith declined their offer. (Id at 383:19-21).

3.  Witnesses with knowledge pointing to third-party guilt
56. M. Daniel believed that someone other than Mr. Smith was

responsible for the Harris mutder. He thought the most likely altemative suspect

was Cad Céopea:. (Hrg. Tr. 405:3-9).

57.  In his testimony, Mr. Daniel expressed his desire to
investigate Catl Cooper. For example, asked whether he conducted “an
investigation into Catl Cooper’s criminal background,” Mr. Daiel said “T believe
we tried to look into it.” (Hrg. Tr. 474:6-9) (emphasis added). - He claimed that he
“wanted [Walter Spain] to go out and find as much as he could about the -
relationship between Carl Co&pcr and Dennis Harris.” (Id at 409:2-4) (emphasis
added). And he asserted that he “ﬂijnks_y_c_uiéd” but he could not say whether
he or his investigator had been able to get in touch with Mr. Cooper’s ex-wife, |
Sarah Johason. (Id. at 407:12-20) (emphasis added). As noted (FF 9§ 15),

Ms. ]ohnso# testified at the November 2006 heating that she was never contacted
by Mr. Daniel or anyone workiog for him. '

58. Whatever Mr. Daniel’s hopes and despite his suspicions, the
Court finds that he did not make a meaningful effort to investigate Catl Cooper’s
~- or any other third party’s - likely involvement in the Harris murder. No

records from his files of any criminal background checks of Mr. Cooper were ever
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introduced. M. Spain’s billing records reflect no effort to investigate M. Cooper
(Ex. 1), and Mr. Spain himself had no memory of trying to do so (Hrg. Tr. 39:17-
.1 9). Further, as detailed below, Sarah Johnson and other witnesses with
knowledge of evidence implicating Mr. Cooper and another potential suspect,

Brian Fox, were available to talk to Mr. Daniel in the summer of 1995 and would
| have been willing to dé so, but they were never contacted.

59. Instead, it appeats th;t Mzt. Daniel inteﬁdcd to rely on

Mr. Smith’s 16 year old wife to testify and to implicate Carl Cooper. Mr. Daniel
provided no details about what knowledge he thought Tanya Smith had
implicating Mr. Cooper. He simply professed “hope” that “she would help me
point the finger [at Mr. Coopet] because 1 still to this day don’t think Larry Smith
cozﬁm’xtted that mﬁrder.” (Hrg. Tr. 412:18-20). Mr. Daniel continued: “[Tanya
Smith] was présent when [Mr. Coopes] said certain things and I can’t reme.mﬁer
right now what exactly they were. ... But they would have been of an
mcnrmnatmg nature and would not have been hearsay. ... It concerned Dennis
Hartds and, you know, basically going over and holding him up, I beﬁeve is what it
was about.” (Id at 413:2-14). The jury never heard anything about this po;s;ibie
defense, however, because, according to Mr. Daniel, Tanya Smith refused to
testify at the trial (4. at 414:18-19), and Mz, Daniel had not located any other

witness who might testify to Mr. Cooper’s involvement in the Hartis murder.
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a) . Sarah (Cooper) ]ohnson
60.  Sarah Johnson was a known witness in the case, and
Mr. Daniel says he tried to contact her, though the record suggests otherwise. (FF
157). At the time of Mr. Harris’s murdet, she was married to Carl Coopef. (Hrg.
Tt. 241:4-5). Through her husband, she was an acqﬁainmnce of Mr. Smith and

his wife Tanya. (ld. at 241:25-242:1). And she had given a statement to Mike

" Whitten during the Sheriff's Office’s original investigation into the Haris murder.

(Ex. 6).

61.  Had Ms. Johnson been approached by Ms. Daniel or
someone m his employ during the summer of 1995, she would have been willing
to discuss with him the facts and circumstances of the case. (Hrg. Tx. 297:23-
298:6). In particular, she would have told him the following

62.  First, Ms. Johnson would have said that in September 1994,
she a.n& her husband were having severe tz;oney pmbiems. (Hrg. Tr. 250:1-10).
Ms. Johnson would have also said that, at about that same time, in a conversation
at her house between Carl Cooper, herself and Larry and Tanya Smith,

Mr. Coope;_r proposed the idea of robbing Dennis Harris. (14 at 249:5-14). |
Mr. Smith was dismissive of the idea because “he didn’t have to do anything [to]
Dennis to receive money from him, because he was [a] good friend and he would

help Mz Smith] out at any time.” (I4. at 249:15-22). (The Court notes that this
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matches the description of the conversation Mr. Daniel says Tanya Smith bad
described to him. (FF §59).)

63.  Second, Ms. Johnson would have said that in July 1994, Cad
Cooper bought a small handgun from a pawashop. (Hrg. Tr. 251:18-19, 252:9-
17).

64.  Third, Ms. Johnson would have said that Cari Cooper was
unusually interested in the newspaper coveragé of the discovery of Dennis
Harris’s body. (Hrg. Tr. 253:6-11).

65. Fourth, Ms. ]obns;)n would have said that after reading about
the Harrs murder in the newspaper, Carl Cooper called the Sheriff's Office and
spoke to Mike Whitten (Hrg. Tr. 254:21-24) and that Mike Whitten came to their
home and took Mt. Cooper and Ms. Johnson to the Shedff's Office for an
interview (7d at 255:1-10). Before Mike Whitten arrived af their home, howevet,
Ms. Johnson says Mr. Cooper threatened het, telling her. that “if (she] ever went
against him that hé would kill her parents‘ gnd then kill her.” (Id at,256:23-24).

66.  Fifth, Ms. Johnson would have said that at the Sheriff's Office
Mike Whitten spoke to both Carl Coopcr and her together - he did not separate
them to take their statements. Mr. Cooper gave his statement first, while
Ms. Jobnson sat next to him and listened (Hzg Tr. 259:19-24); and Ms. Johnson
gave her statement second, with Mr. Cooper seated directly behind her, listening

(id. at 260:4-8).
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67.  Sixth, Ms. Johnson would have said that because of the
threats Carl Cooper made against her and her family, and because he was seated
immediately behind her while she was being interviewed by Mike Whitten, she did
not answer Mike Whitten’s questions truthfully. (Hrg. Tr. 262:4-6). Instead she
gave the answers she thought Mz, Cooper wanted her to give. (Id. at 262:8-9). .

68.  Seventh, Ms. Johnson would have said that she based her
statement to Mike Whitten on what Catl Cooper had told him immediately befote
she gave her statement and that in places where she implicated Mz. Smith, she was
substituting his name for her husbﬁnd’s. (Hrg. Tr. 261:19-21).

69.  Eighth, Ms. Johnson testified, credibly, in the Court’s view,
that had she testified at trial, she would have corrected her eatlier statement to the
police by offering the following truthful information: (A) She never heatd
Mr. Smith suggest robbing Dennis Harris (7. at 263:15-264:3; 266:4-267:11); the -
only person she heard make that suggestion was Carl Cooper (74 at 261:20-21;
266:8-9). (B) She never saw Mr. Smith with a gun (id. at 264:6-18); rather, the gun
and holster she had described in her statement belonged to Mr, Cooper. (C) She
néver heard Mr. Smith say he stole a gun from Laxr'y Moffett (id. at 265:22-266:1),
rather, she was simply émot'mg what Mr. Cooper had said in his statement.

70. Ninth, Ms, Johnson would have said that on Friday,
September 23, 1994, the day that Dennis Harris disappeared, Carl Cooper was

gone from their apartment for much of the afternoon and evening, (Hrg. Tr. at
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271:4-9). When he arrived home, Mr. Cooper was wet and muddy; his pants were -
torn at the knee and his sweatshirt was torn at the shoulder. (I at273:10-17;
274:18-275:7). Mr. Cooper’s only explanation for his appearance was that he had
been attacked by a pack of dogs. (I4. at 276:13-15)., After teturning home, he
took off his torn and muddy clothes and put them in a bag, which he took out of
their apartment.. (Id at 276:22-277:4).

71.  Although Ms. Johnson felt threatened by Carl Cooper and
had been afraid for her and her family’s lives when she gave what she says was an
untruthful statement to police in October 1994, she testified that by the summer
of 1995 she would have been willing to tell tl.ne truth to investigators and at tral.
(Hzg. Tr. 279:10-20). That is because in February 1995, Ms. Johnson left
Mr. Cooper. after he had broken their one-month-old daughter’s arm. (14 at
279:16-17). Ms. Johnson promptly filed charges against Mr. Cooper fér child
abuse and domestic abuse (#. at 295:9;18) and secured her divorce by Aprl 1995.
(Id, at 294:6-10).” She had no othet contact with Mr. Cooper after that po‘mi. (14
at 278:12;13). ‘The Court finds Ms. Johnson’s testimony concerning her
availability and willingness to cooperate with the defense, had she been

approached, to be credible.

? Mz. Daniel knew that Carl Cooper had broken his daughter’s arm aad either
knew or suspected that his testimony in Mr. Smith’s case hinged on a deal he had struck to
avoid prosecution for child abuse. (Hrg. Tr. 405:17-406:7).
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b) Carrie Butler

72, Mr. Daniel also could have found Cartie Butler. Ms. Butler
never spoke with Mr. Daniel or anyone in his employ. 1f M. Daniel had tred to
speak to Ms. Butlcr, she would have been willing to discuss the facts and
citcumstances of Mr. Smith’é case. (Hrg. Tr. 323:22-324:6).

73.  Ms. Butler would have confirmed the close relationship
between Bxian'Fox and Cazl Cobper. The two men visited het house seven to ten
times in 1993 (Hrg. Tr. 316:1). Bran Fox was one of the last three people known. - .-
to have been seen W1th Mr. Hards pdor to his disappearance. (Id. at 68:19-69:6;
481:12-18).

74, Ms. Butler was a close friend of Dennis Harris’s. (Hrg. Tr.
309:20-22; 310:17-18). .Shc wouid have told Mt. Daniel that, on two occasions,
she had observed Brian Fox and Casl Cooper haﬁging out outside Mr, Harris’s
residence at the Ovetlook Motel while she was there with M. Harris. (I, at
317:16-318:5). On the latter of those two occasions, she said that Mz, Harris
appeared “agitated and nervous” upon seeing Mr. Fox and M. Cooper. (I4. at
322:11-15).

c¢) Wanda Chambers

75. Another witness Mr. Daniel could have found was Wanda

Chambers. In the saommer of 1995, Ms. Chambers was married to Chrds Kimblee

(Hig. Tr. 334:7-9), one of the last three people known to be with Mt. Haryis on

29



the night before he disappeared. Ms. Chambers also knew Brian Fox, who
worked with M. Harris and Mr. Kimblee (14 at 333:21-22; 334:12-13) and who
was also one of the last three people known to be with Mr, Harris on the night‘
before he disappeared, Through Mr. Fox, Ms. Chambers was briefly in&odﬁced
to Carl Cooper by his nickname “Skip”. (Id. at 338:10-22).
76. Ms. Cha'mbers never spoke with Mr. Daniel ot anyone in his
employ. (Hrg, Tr. 349:21-350:4). If Mr. Daniel had tried to speak to
Ms. Chambers, she would have been willing to discuss the facts and circumstances
of Mr. Smith’s case. (I4)
77. Proximate in time to Dennis Harris’s murder, Ms. Chambers

claims'that she overheard a telephone conversation between Brian Fox and 2
second man. She identified the second man as Carl Cooper because she heaxd
Mt. Fox refer to him in the conversation as “Skié”: (Hzg, Tr. 346:5-7). As she
listened, she says she ovetheard the two men discuss framing Smith and Kimblee
for a ciime. (4. at 344:15-345:12).

© 78. The Coutt finds that Ms. Chambers’ recollection of the
telephone call she ovetheard is too equivocal; her recollection of the conversation
does not clearly implicate Car Cooper ot Brian Fox and does not clca.zlf
exculpate Ms. Smith, Accordingly, the Coutrt accepts her testimony only to the
extent it migh‘t have spurtred additional follow-up work into Mr. Cooper’s or

Mr. Fox’s involvement in the Harris murder as part of a reasonable investigation,
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This follow-up work may well have included meeting with one or more of the
other witnesses presented by Mr. Smith at the evidentiary hearing,.
d)  Sherry Miller _

79. Mz Dagiel did call Mr. Smith’s mother, Sherry Miller (then
Sherry Hovies), as a witness at the trial. (T'dal Tr. 1248:14-15). As noted
prev:ously, however, he spent no time prepaung her (Hrg Tr. 530:2-6), and dld
not even meet her until the mommg the trial started. (Jd at 529 12-13). .

80.  AtMr. Smith’s trial, Ms. Miller testified that Cad Cooper had
come to her home on the evening of September 23, 1994. (Trial Tr. 1253:8-9).
She described him as “out of breath . . . like he had been running” and nervous.

(I4. at 1253:12-14, 1254:18-22).

81.  If Mr. Daniel had spent time preparing Ms. Miller, she would
have provided him greater detail about her meeting with Catl Cooper that nigﬁt
that is consistent with the tcsﬁmony Sarah Johnson would have given. (See FF
9 70). Ms. Miller would have told him, for, example, that, in addition to being
“out of breath,” Mr. Cooper was “soaking wet and his feet were mudd,y..”‘ (Hrg.
Tt. 540:15-19). |

C. A Complete Pretrial Investigation Would Have Allowed

Mt. Daniel to Identify Appropriate Expert Witnesses Who
Would Have Aided Mt. Smith’s Defense

82. Mz Daniel recognized that the key piece of evidence against

M. Smith was the alleged confession. In his words, “That was [the State’s] entire
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case. They had nothing else. They had absolutely nothing. They had no forensic
evidenﬁe whmocver.. I mean they were grasping at straws. . ..” (Hrg. Tr. 399:13-
16). He later added: “The only thing they had in this case was a flimsy, flimsy at
best, illegally obtained confession that was obtained without benefit of Mdas;
it was obtainied on the basis of complete coercion.” - (I, at 420:22-421:1). “It
became blatantly cleat that if you - if the confession wa; gone, the case was
gone.” (Id, at 434:4<5). -

| 83. Mzt Daniel believed the alleged confession was coerced and
should have been cxdudz;d. (Hrg. Tr. 398:i9-399:3). He thought the police
scared Mz, Smith into making a statement that was untrue. (14 at 421:?;-1 5) (see

also FF 4 3).2

® - Mz Daniel explained his belief as follows:

[The police] scared [Mr. Smith] into making a statement and as
long as I live I will remember one thing. IfI don’t remembex
anything about another case that I've ever tried, the Friday we
tried that case, we were back in 2 room and I looked at Larry and
I said, “You know, they’re probably going to offer manslaughter
on this thing, but you’re going to have to go out there and you're
going to say that you weat out thete with Dennis and he said
something bad about Tanya an you just lost it an you shot him
and I said, well you know I could ask for manslaughter, but
you'd ptobab}y get six years.”” He looked at me right in the eye
and he had tears in his eyes and he said, “They may put me in

* the electric chair, but P'm not going to go out theze and tell those
people that I killed somebody I didn’tkill” ... And he wasn’t
lying.

(Hrg. Tr. 421:1-17).

32




84.  Mr. Daniel had moved for the exclusion of the alleged
confession on vatrious grounds, but those motions were denied. Smizh, 727 So.2d
at 162. The admissibility of the confession is not at issue here and the Court
makes no findings, factual or legal, concerning its admissibility. The Court, -
howcvet finds that once it was determined that the alleged confession was
adm1ss1ble and would be heard by the jury, thcre were avenues available by which

Mz, Daniel could nonetheless have challenged the alleged confession’s Cted.lbﬂlty

- before the jury.

85.  As a ptime example, Mr. Daniel appears to have neglected
entirely the issues raised by the absence o»f any tecord of the first interrogation of
Mr. Smith after Mr, Smith’s arrest (FF § 5), and the flaws in the second
interrogation of Mr. Smith that cqnstituted the alleged confession. (I4) ‘
Testimony at the November 2006 heaﬁng established that this was fertile ground
to plow, through the testimony of a qualified expert in police proceduxes

86. | Prevaﬂmg professional norms in 1995 encouraged the use of

approptiate experts by defense counsel in capital cases. According to the 1992

~ EJI Manual, for example, “[i]t is critical that trial counsel creatively utilize defense

experts in preparing and presenting the defense. In addition to using experts for

rebuttal testimony or for presenting an affirmative defense, consulting with

speciaﬁsts can reveal new and imaginative theories of a case.” (EJI Manual, p.83).

The ABA Guidelines similarly urge counsel to “secure the assistance of experts
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~ where it is necessary or appropriate for: (A) preparation of the defense;

(B) adequate understanding of the prosecution's case; (C) tebuttal of any portion-
of the prosecution’s case at the guilt/innocence phase ot the sentencing phase of
the trial; [and] (D) presentation of mitigation.” (ABA Guidelines § 11.4.1(C)(7)).

1. W.T. Gaut: Expert on police investigative procedures

87.. At the November 2006 heating, Mt. Smith offered the expert
testimony of W.T. Gaut (Hrg, Tr, ‘97:1 6-17), who the Court admitted as an expert
witness on police officer training and practices, as proscribed by the Alabama
Minimum Standatds and Training Act. (I4. at 141:1-5). Mt, Danel did not
present Mt, Gaut or any similar expert at Mr. Smith’s trial. (Id at 496:17-24).

88. The Alabama Minimum Standards and Training Act (the

“Standards Act”) provides that “officets who are hired in the State of Alabama are
all required by statute togo to a s.p'eciﬁecil type of training school where the police
subjects are standardized in the sease that certain subject matter is covered.”
(Hrg. Tt. 99:5-9). The Standards Act assures that training “is uniform for all
police officers thréughout the state of Alabama.” (I4 at99:11-12), The standards
apply to officer training throughout the state of Alabama, including in Maxsimll
County. (I4 at 101:1-17). They have been in place since at least 1975. (Id. at
1012021,

' 89. Mr. Gautis an expert on the standards in the field of police

interrogation procedures and how officers working in Alabama in 1994 and 1995
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were trained under those standards. (Hrg, Tr. 141:1-5). In 1971, Mr, Gaut served
on a committee charged with “formulating the standards for training for police
officers within the State of Alabama” (Id. at 100:15-25). ‘

90. In addition to his work on the standards, Mr. Gaut has
fourteen years experience as a police dgtecﬁve in Birmingham, Alab@ during
which time he investigated approximately 250-300 murder cases. (Hrg. Tr.
102:15-103:4). He spent one year as the Chief of Detectives in Birmingham
during which time he oversaw the investigation of approximately 130 murder
cases. (Id at 109:6-9). Mr. Gaut also has 33 years experience as an instructor of
police investigative procedure in Alabama. .' (Id. at 112:13-16). The State did not
dispute the accuracy of Mr. Gaut’s curriculum vitge. (Ex. 4) (Hrg, Tr. 205:1;9).

91.  Mr. Gaut explained that officers in Alabama are trained always
to interview witnesses separately, (Hrg. Tr. 125:5-15). Officers are trained to do
this to protect the reliability of statements taken from witnesses, by ensuring that '~
witness statements reflect the independent observation of witnesses and are not
influenced by other witnesses or individuals. (Id. at 126:6-20). |

92.  The officers investigating the Harris murder did not practice
this proceduré when they interviewed Card Cooper and his wife Sarah Johnson
together, (Hrg. Tr. 259:22-260:8). Ms. Johason said that her statement to police
was inaccurate because she had been threatened in advance by Mr. Coépcr not to

contradict him. (4. at 256:23»24; 262:7-9). As a result, she listened as Mr. Cooper
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gave his statement. (Id. at 259:19-24), She said she then largely tepeated what
Mr. Cooper had said in her own sfate.ment, which she gave as Mr. Cooper sat
behind her making coughing and other noises at points where Ms, Johnson
understood he expected her to make sure her story was consistent with his.‘ (1d. at
260:4-20). Mr. Gaut cited intimidation as a principal concern and a reason why
officers are trained to question witnesses separately. (Id at 126:15-17).

93. Mt Gaut next explained that officets in Alabama are trained

to ask non-leading questions when interviewing or interrogating witnesses or

suspects. (Hrg, Tr. 132:1-14). This is to ensure that witness statements accurately

reflect the recollection of the individual giving the statement rather than the views
of the officer asking the questions. (I4. at 131:24-132:21). Leading questions
suggest the answers to questions and merely require a witness or suspect to agree,
Thus, they can render the statement susceptible to inaccuracies. (Id at 132:15-21).
94. Mr. Gaut cited several examples where leading questions were
used in the second interrogation of Mr. Smith, For example, Mr. Gaut noted that
Mr. S@th, in the alleged confession, provided no detail about the shootix__:g of
Mer. Harris, but instead only answered affirmatively to a series of leading questions
posed by Andy Whitten. (Hrg. Tr. 143:21-144:2 (referring to Ex. 2 at 2)).
Mr. Gaut noted that Mr. Smith had trouble describing the location of the murder
and was cut off by the interviewing officer when his description was deemed

“close enough.” (Id. at 207:16-19). Mr. Gaut also noted that Mr. Smith did not
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know what time of day the mutder occurred and instead responded only to
leading questions: “Was it before lunch? Was it daylight?” (Id at 213:3-12
(referring to Ex. 2 at 6)). B
95.  Mr. Gaut further explained that officers in Alabama are
t:ained to record interviews and interrogations of witnesses and suspects, (Hrg. . -

Tr. 212:9-15). They are taught this to ensure “the credibility and reliability” of -

those interviews and interrogations, “and to eliminate the appearance of

_deception.” (4 at 233:16-17). Police work is frequently subject to judicial

scrutiny and thus transcriptions are important to facilitate review. Mr. Gaut
himself testified as to an incident when he failed to record an entire interview with
a witness, leading to the statemerit’s suppression by a court. (Id at 220-24,
discussing Rincher v. State, 632 So.2d 37 (Ala. Cdim. App. 19935).

96.  While interviews and interrogations of witnesses in this case
were generally recorded by the investigating officers, Mr. Gaut noted that the
absence of a transcription of the first interrog'ition of Mr. Smith (FF §| 5) was'a -
glaring departure from procedure. (Hrg,. Tr. 211:6-17). )

97.  Since atleast 1985, Mr. Gaut has provided expert advice and
testimony to trdal attorneys, including prosecutors, in ctiminal matters. (Hrg. Tr.
111:22-112:4). In 1994 and 1995, Mr. Gaut was dividing his time betv;zeen .
Denver, North Carolina and Warsior, Alabama. (Id at 215:13-17). Although not

working in law enforcement at that ime, Mr. Gaut continued to provide expert
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advice in criminal matters. (Id at 215:20-23). He was listed in the National
Directory of Expert Witnesses and maintained a web site. (I4. at 216:5-19). |
Given these facts and his former position with the Birmingham police
department, the Court is confident that Mr. Gaut was known in the state to EJI
and to experienced lawyers and law enforcement officials, and that he could have
been located.

98.  The Court finds that at the time of Mz, Smith’s trial, Mr. Gaut
was available in order to provide information and testimony that would have
- allowed Mr. Daniel ;co undermine to the jury the credibility of Mr. Smitix’s alleged -
confession. (Hrg Tr. 113:1-12). His testimony would lso have been valuable in
showing that the original statement to the police by éarl Cooper’s former wife,
Sarah Johnson, was taken in a highly flawed manner that led to it being déceptive. -
Had Mt Daniel interviewed Ms. Johnson and had her te‘stify at trial, this
testimony from Mr. Gaut would have been extremely important.

99.  Mr. Daniel was not an expert on police procedures (Hrg, Tt.
496:10-16), and he did not retain experts on police procedures to assist in the
defense of Mr. Smith. (14 at 496:17-20). Although Mr. Daniel claimed he was
“knowledgeable” about poB;:e procedutes (4. at 524:6-10), the trial record fails to
show that Mr. Dasiel challenged the State’s failure to preserve a recording or
transceipt of Mr. Smith’s first post-arrest interrogation. M. Daniel also failed to

make any effort or offer any argument that this breach in police procedure, which

38




- 050
Mr. Gaut testified was highly unusual (z'd.‘ at 211:6-13), severely undermined the
credibility of Mr. Smith’s alleged confession taken in the second post-arrest police
interrogation. .

2.  Richard Qo: Expert on false confessions

100. There were other avenues beyond the procedural aspects
open to Mr. Daniel to call into question Mr. Smith’s alleged confession. A
réasonably competent caﬁital muxéct defense attorney would also have presented
expert testimony to suggest that Mr, Smith’s confession was false.

"101. .The subject of false confessions has been studied from the
early part of the 1900s, and in the 1980s became a prominent field of study among .
psychologists, sociologists and others interested in the field of criminal law. (Hrg,
Tr. 166:21-167:5). The EJT Manual, which Mr. Daniel says he relied on,
specifically identifies availa'ble resources on the subject. (EJI Manual, p.627)
(ceferencing the text Criminal Interrogation and Copfessions by Fred E. Inbauy,
John E. Reid, Joseph P. Buckley (3rd ed. 1986)).” Despite this, Mr. Daniel seemed
unfamiliar with this topic and the existence of possible expert witnesses in this
area. (Hrg. Tr. 421:19-25). When asked if he knew whether there wcré experts

available to testify in 1995 about false confessions, Mr. Daniel said “I don’t recall.

’ Dr. Leo also testified about a textbook entitled
Interrogations, Confessions, and Testimony. (Heg. Tr. 167:20.23). Since this book was
published in 1992, it too would have been available to Mr. Daniel at the time of the trial. This
textbook contained a bibliography of 800 to 1000 eatries identifying othet authors (and
potential expetts) available on this subject. (Id).
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I don’t believe so.” (Id. at 498:19-23; see also id. at 497:17-20). Mzr. Daniel had
never before tried to prove that a confession in a case was false. (Id at 498:16-
18).

102. At the November 2006 heating, Mr. Smith offered the
testimony of Dr. Richard Leo who is an expert in the social scientiﬁé study of
false confessions. The Court accepts Dr. Leo as an expert in this field of study
and finds that he could have so qualified in August 1995.

103. Dr. Leo has published numerous peer-reviewed articles
conceming the social scientific study of false confessions, including articles
published before M. Smith’s trial in August 1995. (Hrg. Tr. 165:14-166:12).

Dr. Leo also was familiar with the wotk of other scholars discussing the

phenomenon of false confessions, both as that field exists currently and as it
existed at the. time of Mr. Smith’s trial in August 1995, (4. at 166:13-167:23).
Dr. Leo has taught university-level courses concerning the social scientific study
of false confessions, including courses before Mr. Smith’s trial in Auguét 1995.
(Id. at 167:24-168:9). The State did not dispute the accuracy of Dr. Leo’s
curriculum vitae, (Ex. 3) (I-irg. Tr. 164:1-3).

| 104, Dz. Leo has testified as an expert witness on more than 130
occasions. Of those 130 occasions, approximately 80 to 85 included testimony on
the subject of false confessions. (Hrg Tr. 168:10-169:9). Dr: Leo has testified in

the State of Alabama on three occasions. (Id. at 169:10-13). The first occasion
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was in 1999, in a matter pending in military court entitled United States v. Stephanie
R Traum. (ld. at 169:16-19; 170:1-5). The second occasion was in January 2003,
in the Choctaw County Circuit Court, in a case entitled State of Alabama v. Medel
Banks. (Id. at 169:19-21; 170:6-8). The third occasion was in March 2004, in the
Fifteenth Judicial Circuit in Montgomery, in a case entitled Statz of Alabama ».
William Bush. (Id. at 169:21-23; 179:9-11). In both the Traurm and Banks cases
Dr. Leo proffered expert opinions concerning the phenomenon of false
confessions. (I4. at 170:12-17).

105. At the time of Mr. Smith’s trial in August 1995, Dr. Leo could
have proffered the following four expert opinions:

106. First, the phenomenon of false confessions exists, including in
capital prosecutions (Hrg. Tr. 173:15-19), as documented in vedfiably false
confessions (7. at 174:12-14; 177:3-6). A vedfiable false confession is a
confession that is provably false either because it was impossible that the
confessor committed the crime, scientific evidence, such as DNA establishes the
confessor did not commit the crime, the crime never occurred, or the true
petpetrator comes forward. (Id at 175:21-176:16).

107. Second, by an empiriceﬂ examination of verifiably false
confessions, an expert working in the field may identify common earmarks and
patterns in the facts underlying false confessions. Those earmarks and patterns

had been so identified by August 1995. (Hrg. Tr. 178:3-8; 179:22-181:8).
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108. Third, Dr. Leo testified that at least three of these earmarks
and patterns were present in Mr. Smith’s alleged confession: (1) threats and/or
implied promises (a possible motive for Mr. Smith to give a false confession was
to save his wife from potential criminal liability) (Hrg, Tr. 183:25-184:12) (see also
FF 9 3); (2) absence of knowledge/leading questions during the interrogation (on
several occasions during the second interrogation the police questioned Mr. Smith
in a manner that suggested the desired answer, such as questions about how many
times the victim was shot (Ex. 2 at 2) and when the crime occurred (Ex. 2 at 6);
this method of questioning did not establish Mr. Smith’s indepcncient knowledge
of the events) (Hrg. Tr. 184:14-23) (see also FF Y 93, 94); and (3) lack of a full
recording of both interrogations (Mr. Smith was at the police station for over
three hours, yet only the second, nine minute interrogation containing his alleged
confession was transcribed) (Hrg. Tr. 186:12-187:5) (see also FF § 5, 95, 96).

109. Fourth, Dr. Leo explained that confession evidence has a very
significant impact on a jury. (Hrg. Tr. 187:24-188:25).

110. Dr. Leo emphasized that his analysis of Mr. Smith’s alleged
confession was limited by the fact that Mr. Smith’s first interrogation after his
arrest was not recorded or transcribed. (Hrg. Tr. 186:8-13; see also FF Y 5, 95,
96); Dr. Leo explained that a recording or transcript of the interrogation would

show whether the suspect supplied the factual information supporting his guilt, ot
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whether the factual information originated with others and was fed to the suspect
through leading questions in an inFerrogatibn. (Hrg. Tr. 186:14-187:5).

111. Inlightof Mr Daniel’s belief (FF § 82), which the record of
the trial supports, that Mr. Smith’s alleged confession was by far the most
important evidence leading to his conviction, testimony by Dr. Leo or an
equivalent expert could have offered would have been vitally important to
Mr. Smith’s defense.

112. At the time of Mr. Smith’s trial, Dr. Leo could have testified
to the above information. (Hrg. Tr. 189:1-6). Dr. Leo also was able to identify
several other social scientists working in the field who would have been similarly
qualiﬁed to proffer expert opinions on false confessions at the time of
Mr. Smith’s trial in August 1995. (Id. at 189:7-25). Dr. Leo testified that at least
two of these other potential experts had testified as expert witnesses in this field
before August 1995. (14. at 190:1-16).

D. A Complete Pretrial Investigation Would Have Allowed

Mzr. Danicl to Identify Additional Mitigation Witnesses Who
Would Have Testified in Mr. Smith’s Defense

113. The sentencing phase of a capital murder case “must be
approached as a major trial, not an afterthought. It may very well be the only trial
at Wﬁich your client has a chance to prevail, Defense counsel must thus work
hard to turn the penalty phase into a significant event and must resist any efforts

by the court or prosecution to encourage a shallow or perfunctory presentation
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on behalf of the person whose iifg is at stake.” (EJI Manual, p.537). Mr. Daniel -

failed to follow this practice in at least the following ways:

114. First, Mr. Daniel failed to conduct an adequate investigation
for the penalty phase. The EJI Manual notes that the investigation for the penalty
phase “is extremely time consuming” and “cannot be done in the last few weeks

’ before .trial." (E]X Manual, p.538) The EJI Manual also sajs that the investigation
should include “in-depth interviews with the client and all of ;che people in his
life.” (Id) Howcve.r, Mt. Daniel’s investigator, Mr. Spain, never interviewed
Mr. Smith (FF § 30), and neither Mr. Daniel not Mr. Spain prepare Mr. Smith’s
mother prior to the start of the trial. (Hrg. Tr. 530:21-24).

115. Second, Mr. Daniel failed to present key mitigation evidence.
The EJI Manual says that “defense counsel must meticulously investigate,
document, and present at the penalty phase all circumstances of the offense and
all facts about the client’s background and character that are mitigating.” (EJI
Manual, p.540) (emphasis added) Mr. Daniel failed to fully educate the jury about
the physical and emotional abuse (dcscx:ibc& below at 1 119-123) that Mr, Smith
endured. |

116. In short, Mt. Daniel failed to present an adequate mitigation
case. More could have been done, including offering additional testimony from

witnesses such as Sherry Miller and Rodger Edgeworth.

J
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117. At the November 2006 hearing, the State offered evidence
from Mr. Daniel that suggested that he made a strategic choice to put on a very
short case at the sentencing phase, which included little in the way of mitigating

evidence. Mr. Daniel testified that anyone who has ever tried a number of jury

trials knows that once you get your point across to jury, you should stop with your

presentation of evidence to avoid alienating the jury. (Hrg. Tr. 430:24-431:25).
Hence, he said, he made a judgment call to present only three witnesses, whose
testimony together, including cross examination, took up only 22 pages of trial

transcript. (14)

118. Mr. Daniel had never before tried a capital murder case (Hrg,

Tr. 484:23—25), so his “judgment” was not based on experience with such cases.
And while said he had read EJI’s recommendations of how to handle the
sentencing phase of a capital murder case, and claimed he tried to follow these
recommendations (7. at 521:10-24), the evidence, described above (FF 9] 113-
115), suggests otherwise.

.1. Sherry Miller

119. Sherry Mille, as noted (FF § 79), is Mr. Smith’s mother.
Although she testified at both the guilt and penalty phases of Mt. Smith’s tdal,
Mr. Daruel spent no time with her preparing for her testimony. (Hrg. Tr. 530:2-
6). In particular, during the penalty phase, he made no effort to explain to

Ms. Miller, who is not an attorney, the significance of the penalty phase in a
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capital trial, or of the type of evidence that is appropsiately given in that phase of
the trial. (Id. at 537:3-7). Accordingly, Ms, Miller had no appreciation that certain
information she could supply was relevant or would have been helpful to

Mr. Smith’s defense and she never shared it with the jury. (Id)

120. Had Ms. Miller been prepared to testify during the penalty
phase, she could have provided additional details about the abuse M. Smith
suffered at the hands of his step father, Junior Hovies. For example, Ms. Miller
would have said that on multiple occasions in his childhood, Mr. Smith witnessed
Junior Hovies beating Ms. Miller. (Hrg. Tr. 535:20-23). She would have also
descobed instances where she literally had to barricade Mt, Smith and his brother
into a room to protect them from Junior Hovies’s violent outbursts. (I4. at 536:4-
15). Such testimony would not have excused the crime of murder, but it could
have influenced the juty’s conclusions concerning the approptiate sentence.

2.  Roger Edgeworth
121, Roger Edgeworth is Mr. Smith’s first cousin and lived near his

home during their childhood. (Hrg, Tr. 550:17-18). Neither M. Daiel nor
anyone in his employ spoke with Mr. Edgeworth prior to M. Smith’s trial. (14, at
558:1-3). Had they done so, Mr. Edgeworth would have been available and
willing to discuss the facts and circumstances of Mr. Smith’s life, and to provide
information that would have been useful to present to the jury during the

sentencing phase of the tdal. (Id at 558:6-12).
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122. Mz, Edgeworth would have described several episodes of
psychological abuse Mr. Smith suffered at the hands of his step-father, Junior
Hovies, that were never presented at trial. For example, Mr. Edgeworth would
have described an episode in which Junior Hovies berated Mt. Smith for not
using his bare hands to clean out a blocked sewage line. (Hrg. Tr. 556:1 1-23).

Mr. Edgeworth also would have described 2 demeaning episode in which Junior
Hovies made Mr. Smith and his brother comb the dandruff out of Junior Hovies’s
hair. (Id at 557:6-11).

123. Mzt Edgeworth also would have described additional
examples of physical abuse that Mr. Smith suffered at the hands of Junior Hovies,
including situations in which Junior Hovies hit Mz, Smith with a stick, belt and
switches. (Hrg. Tr. 556:1-10). Again, such testimony would not have excused the
crime of murder, but it could have influenced the jury’s conclusions concerning
the appropriate sentence.

E. Mz Daniel Did Not Meet the Minimum ABA Standards for
Lead Counsel in a Capital Murder Case

124. The litany of problems the Court has observed with
Mz. Daniel’s representation of Mr, Smith are unfortunate, but pethaps not
surprising. When Mr. Daniel accepted M. Smith’s reptesentation, he was ill-

prepared for the demands of defending a capital murder case.
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125. The ABA Guidelines set forth minimum eligibility standards
for lead counsel in a capital murder case, and it is clear that Mr, Daniel fell well
short of those standards. (See generally ABA Guidelines § 5.1).

126. According to the Guidelines, lead trial counsel should:

have prior experience as lead counsel in no fewer than

nine jury trials of serious and complex cases which

were tried to completion, as well as prior experience as

lead counsel or co-counsel in at least one case in which

the death penalty was sought. In addition, of the nine

juty trials which were tried to completion, the attorney

should have been lead counsel in at least three cases in

which the charge was murder or aggravated murder; or

alternatively, of the nine jury trials, at least one was a

murder or aggravated murder trial and an additional
five were felony juty trials.

(ABA Guidelines § 5.1(1)(A)(ii)).

127. Before the trial of Mr. Smith, Mr. Daniel had never (a) tred to
completion before 2 jury, as lead counsel or co-counsel, any case in which the
" prosecution sought the death penalty; or (b) tred to completion before a jury any
case in which the defendant was charged with murder or aggravated murder.

(Hrg. Tr. 484:21-485:5; 486:14-21).

128. The ABA Guidelines set forth other minimum requirements
as well. For example, lead counsel in a capital case should also “be familiar with
and éipeﬁ.enced in the utilization of expert witnesses and evidence, including, but
not limited to, psychiatric and forensic evidence.” (ABA Guidelines

§ 5.1(1)(A)(v)). Lead counsel should “have attended or successfully completed,
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within a year of their appointment, a training or educational program on crumnal
advocacy which focused on the trial of cases in which the death penalty is
sought.” (4. at § 5.1(1)(A)(vi)). And lead counsel should “have demonstrated the
necessary proficiency and commitment which exemplify the quality of
representation appropriate to capital cases.” (Id. at § 5.1(1)(A)(1)(vii)).

129. Itis apparent from testimony at the November 2006 hearing
that Mr. Daniel fell short of all of these requirements, For example, he had
neither attended nor completed any training or educational program on criminal
advocacy focusing on the trial of cases in which the death penalty is sought. (Hrg,
Tr. 501:14-16). Further, h;:: was neither familiar with nor experienced in the use of
experts. As noted above, he was unaware of experts in the area of false
confessions. (FF 9 101). Hé did not retain an expert on police interrogations and
other procedures. (Hrg. Tr. 496:17-21). He said that “We tried to find every
conceivable expert we could and we tried to look into experts for confessions, I
couldn’t find any. That’s not saying I might have missed something, I don’t
know.” (I at 422:23-423;2). The Court simply does not accept the statement
that expert assistance could not have been located by an effective counsel in a
capital murder case in 1995 had counsel sought to find such experts.

| 130. 'The foregoing findings of fact demonstrate that Mr. Daniel
lacked the necessary proficiency and commitment which exemplify the quality of

representation appropriate to capital cases.
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CONCLUSIONS OF LAW

Introduction

131. In his testimony at the November 2006 hearing, Me. Daniel
equated a criminal jury trial to “a crap shoot.” “You got a 50-50 chance,” he said
“cause you never know what they are going to do.” (Hrg. Tr. 435:15-18).

132. Fundamental to our system of justice is the right to a fair trial,
“[A] fair trial is one in which evidence subject to adversarial testing is presented to
an impartal tribunal for resolution of issues defined in advance of the proceeding,
The right to counsel plays a crucial role in the adversarial system embodied in the
Sixth Amendment, since access to counsel’s skill and knowledge is necessary to
accord defendants the ample opportunity to meet the case of the prosecution to
which they are entitled.” Stickland v. Washington, 466 U.S. 668, 685 (1984)
(internal quotation matks omitted).

133, When counsel abdicates his obligation to investiéate the
State’s case or develop a defense strategy, a defendant is, as Mr. Daniel suggests,
left to rely solely on chance. The Sixth Amendment right to counsel, howevet,
exists precisely to eliminate chance and to give the accused the opportunity to |
present a meaningful defense. As the Supreme Court explained in Strickland,
“[t]hz;;Sixth Amendment recognizes the right to the assistance of counsel because
it envisions counsel’s playing a role that is critical to the ability of the adversarial

system to produce just results. An accused is entitled to be assisted by an
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attorney, whether retained or appointed,‘ who pla);s the role necessary to ensure
that the trial s fair.” 466 US. at 685, |

134. Whj]e counsel cannot be held responsible for securing his
client’s acquittal, it is counsel’s responsibility, especially in a capital murder case, to
ensure a fair trial by presenting a defense that is prepared and based on adequate
investigation. The Court finds that Mr. Daniel’s actions, and more importantly his
inactions, denied Mr. Smith that right in this case.

The Applicable Legal Standard

135. ‘The Petitioner has the burden of proving by a preponderance
of the evidence those facts necessary to establish his claim of ineffective
assistance of counsel. See Ala. R. Crim. P. 32.3; Hamm v, State, 913 So.2d 460, 481
(Ala. Ceim. App. 2002). In particular, the Petitioner “must establish (1) that his
counsel’s performance was deficient, and (2) that he was prejudiced by the
deficient pecformance.” Siate . Hamist, 913 So.2d 493, 497 (Ala. Cim. App.
2005) (citing Stickland, 466 U.S. at 687).

136. “A court deciding an actual ineffectiveness claim must judge
the reasonableness of counsel’s challenged conduct on the facts of the particular
case, viewed as of the time of counsel’s conduct.” Hamiet, 913 So.2d at 497
(quc;ting Strickiand, 466 U.S. at 690). The proper measure of whether attorney
performance was objectively “reasonable” is guided by “prevailing professional

norms.” Strickland, 466 U.S. at 688. See also Hamlet, 913 So0.2d at 497 (“The
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. performance component outlined in S#rickland is an objective one: thatis, -
whether counsel’s assistance, judged under prevailing professional norms, was
reasonable considering all the circumstances.”) (internal quotation marks omitted),
Courts may look to a variety of sources to determine the “prevailing professional
norms” applicable in a particular case.

137. In death penalty cases, courts in Alabama and all the way up
to the U.S. Supreme Court have “made clear that ABA standards for counsel . . .
provide the guiding rules and standards to be used in defining the prevailing
professional norms in ineffective assistance cases.” Dauis 5. State, No. CR-03-
2086, 2006 WL 510508, at *9 (Ala. Crim. App. Mar, 3, 2006) (internal quotation
marks omitted). See alse Wiggins v. Smith, 539 U.S. 510, 524 (2003) (telying on the
1989 ABA Guidelines to determine that counsel failed to meet prevailing
professional norms for adequate investigation of mitigation evidence in a 1989
mutrder case); Savckland, 466 U.S. at 688 (“Prevaiﬁné norms of practices as
reflected in [ABA] standards and the like are guides to determining what is
reasonable.”).

138. ‘This Court has considered the ABA Guidelines that were in
place at the time of Mr. Smith’s tral. (FF Y 34, 35, 36). This Court has also
considered the practice guidelines promulgated by EJI, which trial counsel

claimed he relied on in preparing for ttial in this case. (FF Y 37, 38).
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139. On several occasions at the November 2006 hearing, counsel
for the State argued that a unique standard applied to counsel in Marshall Couanty.
(Hrg. Tr. 153:25-154:9; 601:23-602:2). The Court rejects that argument. The
Court is mindful that “a fair assessment of attorney performance iequires that
every effort be made to eliminate the distorﬁng effects of hindsight, to reconstruct
the circumstances of counsel’s challenged conduct, and to evaluate the conduct
from counsel’s perspective at the time.” S#ickland, 466 U.S. at 689. However,
counsel everywhere “has a duty to bring to bear such skill and knowledge as will
render the trial a reliable adversarial testing process,” 4. at 688, including “a duty
to make reasonable investigations or to make a rcasonablé decision that makes
particular investigations unnecessary.” Id, at 691. The standard set forth herein is
drawn from the Sixth Amendment to the U.S. Constitution. Thus, in any venue --
including this one -- “counsel’s function, a$ elaborated in prevailing professional
notms, is to make the adversarial testing process wé::k in the particular case.”
Strickland, 466 U.S. at 690.

140. Once trial counsel’s ineffectiveness is established, Petitioner
also bears the burden of showing prejudice. “The prejudice component requires
proof that counsel’s efrors were so serious as to deptive the defendant of a fair
trial, a trial whose result is reliable.” Hamlez, 913 S0.2d at 495 (citing Strickland,
466 U.S. at 687). “An ineffective assistance claim assests the absence of one of

the crucial assurances that the result of the proceeding is reliable, so finality
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concerns are somewhat weaker and the appropriatc standard of prejudice should
be somewhat lower.” Id. at 497. Accordingly, the defendant must show only that

“there is a reasonable probability that, but for counsel’s unprofessional errors, the

result of the proceeding would have been different. A reasonable probability is a

(quoting Strickland, 466 U.S. at 694) (emphasis in original).

1. Mt Daniel Failed to Provide Effective Assistance of Counsel
Because He Failed to Conduct a Meaningful Pretrial Investigation
into the Charges Against Mr. Smith

141. “Counsel has a duty to make reasonable investigations” into
the lines of defense available to his client. ;S'Irickland, 466 U.S. at 691. See also Baty
v. Balkcom, 661 F.2d 391, 394 (5th Cir. 1981) (“Inadequate preparation of counsel
is one ground for finding a violation of the Sixth Amendment right to effective
counsel.”); Hamlet, 913 So.2d at 495 (affirming grant of new ttial based on finding
that tdal counsel’s “conduct of pressing forward without any discovery or
investigation [fell] below the duty owed to the petitioner”). “In assessing
counsel’s investigation, [this Court] must conduct an objective review of [his]
petformance, measured for reasonableness under prevailing professional norms,
which includes a context-dependent consideration of the challenged conduct as
sccn' from counsel’s perspective at the time.” Wiggins, 539 U.S. at 523 (internal

quotations and citations omitted).
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142, When Mr, Daniel assumed responsibility for Mr. Smith’s
defense in February 1995, he knew from the circumstances of the case that several
plausible lines of defense were open to Mr. Smith, including that Mr. Smith had
an alibi, that Mr. Smith disputed the State’s motive theory, that a third party likely
committed the ctime, and that the alleged confession was falsely given. (FF 40,
49, 56, 83) | |

143. As explained in greater detail in Part II below, evidence

supporting each of these plausible lines of defense was available and could have

~ been developed and presented at trial, but the Court finds that Mr. Daniel made

no meaningful effort to investigate any of them. (FF Y 44, 49, 58, 85).

144. The Court is mindful that “scrutiny of counsel’s performance
must be highly deferential” because “of the diverse methodologies employed by
defense counsel and the broad range of opinion about how to best address a
particular situation.” Ex Parte Womack, 541 So.2d 47, 66-67 (Ala. 1988).
However, no reasonable strategy would omit, as Mt Daniel did here, investigating
evidence supporting plausible lines of defense. Applicable ABA guidelines in
1995 advised that independent investigations into the guilt and penalty phases of
the trial ate absolutely essential and should begin immediately and expeditioﬁsly
upon counsel’s entry into the case. (See 1989 ABA Guidelines § 11.4.1(A)). EJI’s
1992 Manual, which Mz, Daniel says he relied on (FF  37), similarly advised

counsel that “extensive pretrial investigation is absohutely crucial in a capital case.”
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(FF § 38). EJI’s Manual also urges counsel to “creatively utilize defense experts in
preparing and presenting the defense.” (FF { 86).

145. Further, the Sixth Amendment requires counsel to conduct a
“substantial investigation” into each of the plausible lines of defense, or af least
make reasonable strategic decision that such lines are unnecessary. S#ickiand, 466
U.S. at 681 (emphasis added). This requirement applies regardless of any
admission or statement by the client concerning facts constituting guilt. Ses
Rompilla ». Beard, 545 U S. 374, 387 (2005) (citing 1 ABA Standards for Criminal
Justice 4-4.1 (2d ed. 1982 Supp.), a predecessor to the 1989 ABA Guidelines). “A
substantial investigation is just what the term implies; it does not demand that
counsel discover every shred of evidence but that a reasonable inquity into all

plausible defenses be made.” "Ex Parte Womack, 541 So0.2d at 71 (emphasis added),
146. Here, Mr. Daniel failed in his obligation to conduct a

reasonable pretrial irivestigation, First, his claims that he talked to “a lot” of
witnesses simply are not bom out by the evidence (FF Y 14, 16), the fact that
virtually every witness who testified at the November 2006 hearing stated that
they had never been contacted by him'or anyoﬁe working for him (FF  15), and
the fact that he did not talk to a witness as important and obvious as Mr. Smith’s
mothér until the morning the trial started (FF §79). He made no effort to talk to
witnesses sucl.l as Kevin Harville, whose testimony ti:e prosecution

mischaracterized to place Mz, Smith with Mzr. Harris on the day Mr. Harris
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disappeared. (FF 44). Mr. Harville’s testimony appeared to undercut
Mr. Smith’s alibi, but, with investigation, Mr. Daniel could have made it clear to
the jury that this was not so. Mr, Daniel also made no effort to locate or talk to
witnesses such as Ralph Willingham and Amber Steele who could have rebutted
the State’s motive theory. (FF 49). He made no effort to locate or talk to
witnesses such as Sarah ]ohn;on, Carrie Barnes and Wanda Chambers who could
have supported a claim of third party guilt. (FF ¥ 58). And he made no effort to
locate or talk to available experts such as WT Gaut and Richard Leo who could
have aided a challenge to the reliability of the alleged confession. (FF Y 84).

147. Mr. Daniel also made no effort to prepare a meaningful
mitigation defense. He did not adequately prepare witnesses he did call, such as
Sherry Miller (FF 9 119), and he did not speak at all with other available witnesses,
such as Roger Edgeworth (FF § 121). See Williams v. Taylor, 529 U.S. 362, 396
(2000) (failure to uncover mitigation evidence was an unreasonable failure of
counsel’s duty to investigate under the practice prong of Sticklund).

148. To the extent the State claims Mr. Daniel relied oﬁ others in
his office to conduct a pretrial investigation, the Coutt rejects that érgumcnt.
First, tlxc; Court finds by a preponderance of the evidence that neither Jan
lebum, Bridgette Browning nor Angela Davis conducted any investigation into
the facts and circumstances of this case. (FF ] 21-24). Second, the Court finds

that none of these individuals had the skills or guidance necessaty from counsel to
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conduct a proper investigation. (FF 9§22, 23, 24). Simply put, it would be
unreasonable for trial counsel to rely on untrained office staff to, at their own
initiative, pursue investigation of a capital murder defense.

149, The Court also finds tﬁat Walter Spain’s investigation cannot
be called a “substantial investigation into each of the plausible lines of defense.”
M. Spain’s investigation consisted of only five hours of work and two of these
hours were spent in transit. (FF Y29, 31). Itincluded no examination at all of
the alibi defense, the robbery motive, Catl Cooper’s possible involvement, or
bases for challenging the reliability of the alleged confession. (FF {f{f 29, 30, 31).
No reasonable attorney practicing in Marshall County in 1995 would have
considered three hours an “extensive pretrial investigation,” adequate to develop
“a defense strategy,” sufficient to meet the lawyer’s responsibility to leam “as
much as possible about a case,” or, quoting Mr. Daniel’s own contract, acting “to
the best of his professional ability.” (FF §12).

150. ‘The Coutt further finds that it was unreasonable for
Mr. Daniel to rely on Mr. Spain to conduct an investigation, Mr. Spain lacked the
experience and skills necessary to conduct an investigation in a capital murder
case (FF 9§ 26); he was nc;t given adequate guidancé by counsel (FF § 28); and he
was not given adequate time meaningfully to investigate each of the lines of

defense available (¢4).
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151. Finally, the Court finds that Mr, Daniel’s failure to conduct a
pretrial investigation that examined the available alibi defense, the State’s robbery
theory, the evidence of third party guilt against Carl Cooper and others, or bases
for challenging the credibility of the alleged confession was not the product of a
reasonable and informed decision by counsel. Sez Ex parte Womack, 541 So.2d at
72 (holding that the failure to investigate possible exculpatory evidence and
. introduce relevant impeachment evidence, when the State’s pnmary evidence was
a recorded confession and the testimony of two witnesses who testified to
defendant’s involvement in the crime, was not a reasonable strategic decision and
constituted “a serious breach of the duty of loyalty to the client and to the duty to
investigate”). Such an informed decision to forgo an investigation would require
at leasf a preliminary examination of the evidence, but since Mr. Daniel did not
conduct even a minimal iﬂvesﬁgaﬁon into these defenses, the Court cannot
excuse this omission as the result of strategy. See Jackson v. Herring, 42 F.3d 1350,
1367 (11¢th Cir. 1995) (“our case law rejects the notion that a ‘strategic’ decision
can be reasonable when the attorney has failed to investigate his options and make
a reasonable choice between them™). See also Whitehead v. State, No. CR-04-2251,
2006 WL 1793735, *22 (Ala. Crim, App. June 30, 2006) (same).

| 152. For the fgrcgoing reasons, the Court finds that Mr. Daniel’s
efforts at a pretrial investigation fell below the minimum standard of effective

assistance of counsel guaranteed by the Sixth Amendment as defined by the
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prevailing professional norms that should have guided effective counsel trying this
case.

II.  Mr. Daniel’s Failure to Conduct an Adequate Pretrial Investigation
Prejudiced Mr. Smith’s Defense

153. Having found that Mr. Daniel was ineffective for failing to
conduct a proper pretrial investigation, the Court must now consider whether
Mr. Smith suffered prejudice from that failure. Hamrlet, 913 S0.2d at 497 (citing
Stickland, 466 U.S. at 687).

A. Mzt Daniel’s failure to talk to Kevin Harville ptejudiced
Mt. Smith’s defense

154. A reasonable pretrial investigation for evidence relating to

Mr. Smith’s alibi defense would have included an interview with Kevin Harville.

155. 'Mr. Harville was a known witness in this case -- he had been
interviewed by the Sheriff’s Office during its investigation of the Harris murder
and had given a statement indicating that he had seen Mr. Harris and Mt. Smith
together at Mr. Harsds’s residence. (FF 4i). See also Rompilla v. Beard, 545 U.S.
374, 387 (2005) (pretrial investigation should have included “efforts to secure
information in the possession of the prosecution and law enforcement
aﬁthor:iﬁcs”). He was readily available, as evidenced by the fact he was named a
witaess by the State and called to testify at Mr. Smith’s trial. (FF 1 41). And he

was willing to talk to Mr. Daniel or his representatives bad they approached him.

(FF § 44).
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156. Had Mr. Daniel spoken to Mr. Harville prior to trial,

Mt. Harville would have told him - as he would later testify -- that he had seen
Mz, Smith and Mr. Harris together on a Friday in September 1994. But

Mr. Harville also would have told Mt. Daniel that on successive Fridays after that
date he made two more trips to Mr. Harris’s residence. On both of those
occasions Mr. Harris was not home. (FF § 45). Mr., Harville would have further
explained that these additional trips occurred on the two Fridays before

Mr, Harris’s body was discovered (FF 46, 47), and thus, at the latest, the date
on which Mr, Harville saw Mzr. Smith and Mr, Harris together was September 16,
1994. (FFq 47).

157. That Mr, Daniel did not interview Mr. Harville pror to trial
and learn this information was highly prejudicial to Mr. Smith. All that came-out
at trial during th? examination of Mr. Harville was that he had seen Mr. Harris
and Mr. Smith together on 2 Friday in September, but that he could not
remember the exact date. (FF § 41). This testimony, on its own, was damaging to
the defense because the jury could have inferred that Mr. Harville had seen
Mr. Harrds with Mr. Smith on September 23, 1994. The testimony was made
worse when, in its closing argument to the jury, the State drew the conclusion that
Mr. Ha:ville saw M. Harris together with Mr. Smith on the date Mr, Harxis
disappeared: “Well, if you remember, Kevin Harville, 2 witness that testified that

on the morning of September the 23rd. ... That was the morming of the 23rd
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that Kevin Harville went [to Mr, Hartis’s residence], collected the $50 from
Dennis and . . . [w]hen he knocked on the doot, who came out? Not only did
Dennis Wheeler Harris come out, but also Larry Randall Smith, This is around
11:30 on the 23rd. Larry Randall Smith comes out with Dennis. They’re seen
together.” (Tdal Tt. 1471:1-3, 19-24). The State went on to assert that Kevin
Harville “identified [Larry Smith] as the person that was last seen with Dennis
Harris alive.” (4 at 1472:1-3). |

158. Had the complete story of Mr. Harville’s interactions with
Mz. Harxis been explained during cross-examination, the State could not have
made its inaccurate and highly prejudicial argument, nor could the jury reasonably
have concluded that Mr, Smith was thg last person seen with Mr. Harris, Instead,
Mr. Daniel c;)uld have shown that the event Mr. Harville observed took place a
full week before Mr. Harris disappeared. There would have been no evidence at
all placing Mr. Smith and Mr. Harris together on the day it is believed that
Mt. Harris was murdered. Had Mz. Daniel presented this testimony, it is unlikely
the jury would have accepted the State’s misleading characterization of
Mr. Harville’s testimony, and the jury may well have concluded that Mr. Harville’s
testimony corroborated Mr. Smith’s own testimony about his whereabouts on the

date Mr. Harris disappeared.
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B.  Mr. Daniel’s failure to develop evidence counteting the State’s
motive theory prejudiced Mr. Smith

159. A second plausible line of defense Mr. Daniel could have
pursued would have been to challenge the State’s theoty that Mr. Smith was
strapped for cash and in need of money to make a car payment. Mz, Smith
maintains he had no need to rob Mr. Harris because he was not in need of cash
and, in any event, Mr. Harris and others would have loaned him money had he
needed it. (FF Y 52, 62). A reasonable pretrial investigation into this defense
would have led to persons who knew Mr. Smith, such as Ralph Willingham and
Amber Steele, both neighbors of Mr. Smith in his mother’s apartment complex.
(FF 1Y 50, 53).

“ 160. Mr. Smith was prejudiced by Mr, Daniel’s failure to investigate
this line of defense because Mr. Daniel was unable to present any witnesses or
evidence to cortoborate Mr. Smith’s claim that he had no need to rob Mr. Hatris.
If called, Mr. Willingham and Ms. Steele could have testified that in September
1994, around the time of the Harris murder, Mr, Smith had other sources for cash
if he needed it. (FF Y 52, 55). Specifically, Mr. Smith had ready access to
between $100 and $200 in cash in Mr, Willingham'’s apartment and returned a
wallet with $800 in it to Ms. Steele and her husband in the same month during

which, by the State’s theotry, Mr. Smith robbed and killed Mr. Harris for much less

money.
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161. Had the State’s case against Mr. Smith been stronger, this line
of defense might have had less power, but as Mr, Daniel recognized (FF 82), the
State’s case against Mz, Smith was very thin. Thus, evidence undermining any part
of the State’s case ~ including the alleged motive for the crime -- would have
added potency.

162. This evidence also was. especially important to the defense
because without the statutory aggravating factor that the murder of Mr, Harris
occurred during a robbery, capital murder could not have been charged and
M. Smith could not have faced a death sentence. See Ala. Code §§ 13A-5-45(6);
13A-5-49 (2006).

" C.  Mr. Daniel’s failure to develop third-party guilt evidence
prejudiced Mr. Smith

163. A third plausible line of defense -- which Mr. Daniel had
identified -- was that a third party, likely Card Cooper, was responsible for
M. Hards’s murder. (FF §56). But Mr. Daniel made no effort to develop that
defense. In light of what Mz, Daniel knew about Mr, Cooper and the evidence
pointing to his likely involvement in the Harris murder (FF Y 57, 59, 80), that
omission was unreasonable.

164. Mz. Daniel was suspicious of Carl Cooper. He knew of
Mr. Coopet’s reputation for violence. (FF § 71, 0.7). He knew or suspected that

Mt. Cooper had a strong incentive to mislead the police. (Id) And Mr. Daniel
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knew or should have known that M. Cooper’s whereabouts, appearance and
actions on the evening of September 23, 1994 -- the night that Mr. Harris
disappeared -- pointed to his involvement in the murder. (FF Y 80).

165. Most glaring among Mr. Daniel’s omissions concerning
evidence relating to Carl Coopet was his failure to speak to Sarah Johnson, who
was married to Mr, Cooper at the time of Mr. Harris’s murder in September 1994,
(FF 1 60). Ms. Johnson was known to Mr. Daniel - she had provided a statement
to police that was in the Sheriff's Office’s investigative file. (FF 60). By the
time Mr. Daniel was retained to represent Mr. Smith, Ms. Johnson had separated
from Mr. Cooper. (FF Y 71). And if Mt. Daniel or someone in his employ had
approached Ms. Johnson, she would have likely been willing to discuss the case
with him. (I4)

166. The U.S. Supreme Court has recently reaffirmed a defendant’s
tght to advance his defense by introducing evidence that a third party committed
the ctime for which he is charged. See Hobwes v. South Carolina, 126 S.Ct. 1727
(2006). Alabama law has long recognized the validity of this line of defense:

“The United States Supreme Coutrt has held that a defendant has a right to put on
a defense and that that right includes the opportunity to present evidence proving
that :.mothcr person committed the offense for which he has been chatged.” Ex
parts Griffin, 790 So0.2d 351, 353 (Ala. 2000). See akso Lowrey v. Star, 155 So. 313,

315 (Ala. Ct. App. 1934) (allowing the admission of evidence of third-party guilt).
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167. To determine whether the evidence of a third party’s
culpability is properly admissible the Court must “weigh the defendant’s ‘strong
interest in presenting exculpatory evidence’ against the state’s interest ‘in
promoting reliable trials, particularly in preventing the injection of collateral issues
into the trial through unsupported speculation about the guilt of another party.”
Ex parts Griffin, 790 S0.2d at 353 (quoting United States v. Johnson, 904 F. Supp.
1303, 1311 M.D. Ala. 1995)). “In weighing those interests, the federal courts
have required the defendant to show that t.hc evidence he is offering is probative
and not merely speculation that would confuse the jury. . ..” Id. (citing Johnson,
904 F. Supp. at 1311).

168. 'The Supreme Court of Alabama “has set outa test intended ‘

to ensure that any evidence offered {for the purpose of proving third party guilf] is
admissible (.mly'when it is probative and not merely speculative, Three elements
must exist before this evidence can be ruled admissible: (1) the evidence must
relate to the res gestae of the crime; (2) the evidence must exclude the accused as a
perpetrator of the offense; and (3) the evidence would have to be admissible if the
third party was on trial.” Id at 354 (citations omitted).

| 169. A defendant may present circumstantial evidence of third
p@ guilt. Ses, ¢.g, Lowrey, 155 So. at 315, In addition, a defendant’s right to
present evidence of third-party guilt may supersede the hearsay rule. Ex parte

Griffin, 790 So.2d at 354-55.
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170. Ms. Johnson’s testimony pointing to Mr. Cooper’s
involvernent in the Hatris murder would have been admissible at tral as evidence
of third-party gunlt. (Hrg Tr. 597:22-23). Her testimony related to the res gestae of
the crime, excluded Mt. Smith as a perpetrator, and would have been admissible
against Carl Cooper if he were on tral for murdering Mr. Harris. Specifically,
Ms. Johnson would have testified that (f) Mr. Cooper trded to convince Mr. Smith
to tob Mr. Harxds, but that Mr. Smith refused,; (i) Mr, Coopcr obtained a small
handgun in the weeks ptior to Mr. Harris’s murder; and (iii) Mr. Cooper was
missing on the date of Mr. Harris’s disappearance, came home that evening in a
suspicious condition and disposed of his clothing. Ms. Johnson also would have
testified that, in response to Mr. Cooper’s suggestion to rob Mr. Harris, Mr. Smith
said “he didn’t have to do anything [to] Dennis to receive money from him,
because he was [a] good friend and he would help [Mr. Smith] out at any time.”
(FF 1 62).

171.  The Court finds that, Ms. Johnson would have possessed the
crc&ibility necessary to testify at Mr. Smith’s ttiﬁ her pror inconsistent statement
under oath notwithstanding, her prior inconsistent statement under oath
notwithstanding, The Court well understands that battered, featful wives
sometimes will lie in the presence of their abusive husbands, and that those same
women, freed from the abusive relationship, may possess the credibility necessary

to testify in 2 manner contrary to prior statements, Having observed
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Ms. Johnson’s testimony in person, the Coﬁrt finds that Ms. Johnson possesses
sufficient credibility for her testimony to have been proffered to the jury at
Mr, Smith’s trial.

172. Ms. Johnson’s testimony could also have been offeted to
impeach Carl Cooper’s testimony. For example, at trial, Mr. Cooper testified that
Mz. Smith suggested the idea of robbing Dennis Harris. (Trial .'I’r. 975:7-13).

Ms. Johnson, however, says that it was Mr. Cooper who suggested it. (FF962).
Mr. Cooper testified that he did not take the suggestion to rob Mr. Harris
seﬁously. (Tdal Tr. 975:17-18). Ms. Johnson, however, says that it wa; Mr. Smith
who was dismissive. (FF Y 62). And Mr. Cooper testified that Mr. Smith had
stolen a small-caliber handgun. (FF 1 8). Ms, Johnson, however, says she never
saw M. Smith with a gun, but Mr. Cooper had acquired his own small handgun in
July 1994, just a few months prior to the murder. (FF § 63).

173. Other witnesses could have provided additional evidence
against Catl Cooper that Mr. Daniel could have either presented at tral or used to
further his own investigation into the facts and circumstances of this case. For
example, if Mr. Daniel had spent time preparing Mr. Smith’s mother, Shertry
Miller, he would have leamed that she could have providcﬂ more incriminating

details about her meeting with Mr. Cooper on the night of September 23, 1994.

(FFq 81).
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174, 1f Mx. Daniel had spoken to Carrie Butler, he would have
learned that Mr. Cooper was seen with Brian Fox at the Overlook Motel Wherc'
Dennis Harris lived and that their presence made Mr. Harris nervous.” (FF 4 74).

175. The testimony of Ms. Millet and Ms. Barnes also would have
been admissible, together with that of Ms. Johnson, as part of a case of
circumstantial evidence of third-party guilt: Ms. Millet’s testimony corroborates
that of Ms. Johnson conceming Carl Cooper’s appearance on the evening that
Mr. Harris disappeared. Ms. Bames’s testimony puts Mr. Cooper at Mr. Harrig’s
home in the presence of Brian Fox. While this testimony, standing on its own,
might not satisfy the standards articulated in Ex par#s Griffin, when paired with the
testimony of Ms. Johnson, it is admissible as circumstantial evidence of third party
guilt.,

176. Given what Mr. Daniel knew about Cad Cooper, it was
unreasonable for him not to have made any effort to investigate M. Cooper’s
whereabputs on September 23, 1994, or to'try to develop evidence of his likely
involvement in the Hartis murder.

177. Mzr. Daniel’s hope that Tanya Smith “would help me point the

finger [at Card Cooper]” (FF 9 59) was also unreasonable. Ms. Smith, at the time,

¢ The Court does not find that Carrie Barnes’s testimony that Mr. Harxis was
pervous when he saw Mr. Cooper near his apartment would bave been admissible at a trisl,
however, it would nonetheless be relevant to a pretrial investigation.
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was only 16 years old. Itis not clear from Mr. Daniel’s testimony just what he
thoAught she knew about Mr. Cooper. At best, he may have thought she could
testify about the conversau'on. between Mr. Cooper, Sarah Johnson, Mr. Smith
and herself. (FF § 62). If so, it was unreasonable for Mr. Daniel not to have
talked to other available adult witnesses who were party to that conversation,
namely Ms. Johnson.

178. Mr. Daniel’s failure to conduct any investigation into Carl
Cooper’s likely involvement in the Harris murder was highly prejudicial to
Mt. Smith. Sarah Johnson’s testimony in particular would have bolstered
Mr. Smith’s claim that someone else, likely Mr. Cooper, was tesponsible for the
Harris murder.

D. Mr. Daniel’s failure to procure necessary expert assistance
prejudiced Mr. Smith

179. Mz, Daniel recognized that the key piece of evidence against
his client was the alleged confession. (FF § 82). He also believed that the alleged
confession was falsely given. (FF Y 83). Yet he made no meaningful effort to try
to counter that evidence at the trial.

180. Although Mr. Daniel made some arguments that the alleged
confession was inadmissible, the trial court rejected those argﬁments and
determined that the confession was admissible. Smizh, 727 So.2d 162. Whether

that decision was correct is not at issue here. What is at issue is Mr, Daniel’s
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082
actions preparing for the actual trial, knowing that the confession would be
admitted. Having lost the motion to exclude, Mr. Daniel seems to have done
nothing to try to counter the weight of the alleged confession. Mr. Daniel appears
not to have recognized the distinction between challenging the admissibility of a
confession, on the one hand, and introducing testimony to challenge the reliability
of a confession that has been admitted, on the other. (Hsg. Tt. 497:21-498:18
(noting only what he descrbes as the “usual way” to exclude a confession, which,
he says, is 2 motion to suppress, in response to questions asking whether he had
ever tried to prove that a confession was false)). Instead, Mr. Daniel appears to
have thrown in the towel concerning the confession when the tdal court ruled
that xt was admissible and, in so dbing, abdicated his responsibilities to his client.

181. The Court need not and does not find whether the alleged
confession was in fact falsely given. That is a question for a jury. The Court
does, however, find that there were issugs with the confession that could have
been pointed out to the jury that might have caused the jury to question the
reliability of the alleged confession and that undemmine the Court’s confidence in
the jury’s verdict. Mr. Daniel made no effort to investigate these issues, however, -
or to find a witness who could explain them to the jury. |

182. In light of the fact that the alleged confession was the critical
piece of evidence inculpating Mr. Smith in the crime, and further the fact that

Mr. Daniel believed the alleged confession was falsely given, it was unreasonable
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for Mr. Daniel to do nothing to try to challenge the reliability of the alleged
confession at trial. There were many options open to him had he made any
effort.

183. First, Mr. Daniel could have challenged the police tactics in
the taking of the alleged confession during.his cross-examination of Mike
Whitten. He also could have highlighted the abscﬁcc of any recording ot
transcript of the first post-arrest interrogation of Mz, Smith, a violation of basic
police procedures and a suspicious omission since that intetrogation was followed
immediately by a tightly constructed interrogation comprised of leading questions
that constituted the alleged confession, Further, that second intcr.rogadon was
followed by Tanya Smith’s release from jail

184. Second, Mr. Daniel could have called an expert on police
procedure who could have offered the opinions proffered at the November 2006
hearing by Mr. Gaut who was himself available to testify at the time of trial. The
Court rules that those opinions would have been admissible at Mr, Smith’s trial.
These opinions would have allowed Mr. Daniel to make arguments to the jury
that the confession was of doubtful credibility because of highly qucstionaf:le and
improper police procedures.

185. ‘Third, Mr. Daniel could have called an expert to explain
(i) that verifiably false confessions exist, including in capital murder cases; (ii) that

the scientific study of verifiably false confessions has revealed certain earmarks
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and patterns that charadedze false confessions; and (iii) that certain of those
earmarks and patterns are present in Mr. Smith’s alleged confession. (FF ¥y 100,
106, 107, 108). The Court rules that such expert testimony would have been
admissible at the time of Mr, Smith’s trial.

186. In August 1995, Alabama Courts followed the standard set
forth in Frye ». United States for the admissibility of scientific expert testimony: “In
order to satisfy the Frye test for general admissibility, a scientific pdndple or
discovery, or evidence produced therefrom, ‘must be sufficiently established to
have gained general acceptance in the particular field in which it belongs.” Perry ».
State, 586 So.2d 236, 239 (Ala. Ct. Cdm. App. 1990) (quoting Frye, 293 F, 1013
(D.C. 1923)).

187. Dr. Leo’s testimony that (i) verifiably false confessions existed
at the time of Mr. Sﬁ:ith’s trial, and (ii) earmarks or pattems in such confessions
had been identified by social scientific examination of those false confessions and
this research was generally accepted at the time of Mr, Smith’s tral is credible and
consistent with the evidence introduced during his testimony, including the
textbook discussing the subject. Accordingly, Dr. Leo’s testimony, or similar
testimony by another of the qualified experts identified by Dr. Leo as being
available in 1995 to testify on this subject, would have been admissible in August

1995 under the Frye standard.
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188. The presence of a confession in this case does not lessen the

285

prejudice caused by Mr. Daaiel's ineffectiveness. Courts have found the Stickland

prejudice prong to be satisfied in cases where there was a confession. Ses, eg, Ex

parte Womack, 541 S0.2d at 67-78. Furthermore, in Crane v. Kentucky, 476 U.S. 683
(1986), a case decided nine years before Mr. Smith’s trial, the U.S. Supreme Court
acknowledged the danger that a jury might view a confession as irrefutable
evidence of guilt: “[clonfessions, even those that have been found to be voluntary,
are not conclusive of guilt” Id at 689. Because of this danger, the Court held
that a defendant must be allowed to challenge a confession by critiéuing the
circumstances in which it was given:
... [S]tripped of the power to describe to the jury the
circumstances that prompted his confession, the
defendant is effectively disabled from answering the
one question every rational juror needs answered: If
the defendant is innocent, why did he previously admit
his guilt? ... [E]ntirely independent of any question of
voluntariness, a defendant’s case may stand or fall on
his ability to convince the jury that the manner in
which the confession was obtained casts doubt on its
credibility. :

L |
189. ‘The above passage from Crane cleatly illustrates the prejudice

that resulted when M. Daniel failed to introduce testimony concerning the
credibility of the allégcd confession. By Mr. Daniel’s own admission, the

confession was the crux of the prosecution’s case. (FF § 82). Competent counsel
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would have presented evidence to show that the alleged confession was unreliable
(¢4, an untranscribed interrogation, leading questions by the police). Mr. Daniel’s
failure to challenge the alleged confession éeverely prejudiced Mr. Smith.
Specifically, Mr. Daniel should have challenged the alleged confession by asking
appropriate questions underscoring problems in the police procedure and by
introducing expert testimony, such as that proffered by Mr. Gaut and Dr. Leo.

E. Mz Daniel’s failure to properly investigate and develop
mitigation evidence prejudiced Mr. Smith

190. Mr. Daniel also failed to adequately investigate and uncover
mitigation evidence critical to Mr. Smith’s penalty phase defense. Counsel has an
“obligation to conduct a thorough investigation of the defendant’s background”
when preparing for the penalty phase of a capital murder tdal. Wilkams, 529 U.S.
at 396. Mr. Daniels preparations for the penalty phase in this case, which appear
to have involved nothing more than a few minutes with his chosen witnesses
immediately before they took the stand (FF 1Y 20, 119), does not begin to meet
this high standard. See Wiggins, 539 U.S. at 522 (“counsel’s failute to uncover and
present voluminous mitigating evidence at sentencing could not be justified as a
tactical decision to focus on Williams’ voluntary confessions, because counsel had
not ‘fulfilled their obligation to conduct a thorough investigation of the

defendant's background™) (quoting Wilkams, 529 U.S. at 396).
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191. The testimony at Mr. Smith’s mitigation-phase trial runs just
22 pages in the transcript. Mr. Daniel put on some evidence of physical abuse
Mr. Smith suffered as a child at the hands of his stepfather, Juntor Hovies. But
that evidence was incomplete and was but one patt of the abuse Mr. Smith
suffered. (FF 1Y 120, 122, 123). Junior Hovies also inflicted serious psychological
abuse on Mr. Smith. (FF §122). Further, the meager evidence elicited as to the
physical abuse was inadequate to present the jury with a proper depiction of
Mr. Smith’s childhood, as elaborated upon by Ms. Miller and Mr. Edgeworth. (FF
T 120, 122, 123).

192. 'The Court finds unpersuasive Mr, Daniel’s testimony that the

modest sentencing phase case he presented was purposeful and designed to avoid

alienating the jury. (FF Y117, 118). Mr. Daniel’s shows that he failed to conduct
any meaningful investigation into evidence that could have been presented at the
sentencing phase, and that the modest case he presented resulted from lack of
preparation and investigation rather than an informed strategic choice. See Jackson,
42 F.3d at 1367 (“our case law rejects the notion that 2 ‘strategic’ decision can be
reasonable when the attorney has failed to investigate his options and make a

reasonable choice between them”).
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III. Mr. DaniePs Failure Adequately to Perform the Basic Duties of
Counsel in Preparation for Both the Guilt and Penalty Phases of Trial
Deprived Mr. Smith of His Right to Effective Assistance of Counsel
and Rendered the Trial Fundamentally Unfair

193. 1Itis not the Court’s role in this proceeding to determine
whether M. Smith is or is not guilty of the charges against him. Instead, the
Court’s role at this stage is to determine whether the process by which
Mr. Smith’s conviction was reached in August 1995 was fair and whether
confidence can be had in its outcome. See Strickland, 466 U.S. at 686 (“The
benchmark for judging any claim of ineffectiveness must be whether counsel's
conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied on as having produced a just result.”).

194, Our legal system operates as an adversaral process and
“counsel’s function, as elaborated in prevailing professional norms, is to make the
adversadal testing process work in the particular case.” Stickland, 466 U.S. at 690.
“The guarantee of ‘counsel’ under the Sixth Amendment envisions 2 reasonably
competent attorney who will fulfill his role of advocate in the judicial process.”
Ex parte Womack, 541 So.2d at 72, Therefore, to have confidence in the cutcomes
of our legal system, that adversarial process must work.

195. ‘The Court concludes that tbe adversada} process broke down
in this case. Mr. Daniel made no meaningful effort at any pretrial investigation.

There is no credible evidence that he personally undertook to locate or speak with
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any fact or expert witnesses who might have been helpful to Mr. Smith’s defense.
There is some evidence that he modestly delegated investigative tasks to one other
person, Walter Spain, but Mr. Spain did not have either the ability, time, resources
or experience necessary to conduct a meaningful pretrial investigation into a case
of this magnitude. The Court cannot conceive of a capital murder case that could
be adequately investigated in three hours, excluding transit time, which is all the
time Mr. Spain spent on this case. Certainly, there was much more to be
discovered, as evidenced by Mr. Smith’s presentation at the November 2006
hearing,
196. Had counsel cffecﬁvc]}-r represented Mr. Smith, the case
presented to the jury would have looked very different There wo@d have been
no evidence and no basis to argue that Mr. Smith was with Mr. Harris on the day |
Mr. Harrs disappeared, thus depriving the State of a critical component of its
circumstantial case against Mr. Smith. The jury would have had reason to doubt
Mt. Smith’s alleged motive or even that a robbery occurred, which was an
essential element of the capital murder charge. The jury would have had reason to
doubt Catl Cooper’s credibility, in particular his allegations that robbing
Mr. Harns w;s Mr. Smith’s idea and that Mr. Smith had stolen 2 gun in
furtherance of that plan. To the contrary, the jury would have had reason to
believe, based on the testimony of Sarah Johnson, that Mr. Cooper himself may

have robbed and murdered Mr. Harris, Thg jury also would have had a basis to
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question the reliability of the alleged confession. This critical piece of evidence
stood virtually unchallenged at trial. Testimony such as that provided by

Mr. Gaut would have identified troubling problems with the alleged confession.
Similarly, testimony, such as that provided by Dr. Leo, would have provided
reason for the jury to conclude that because of the coercive threats involving his
wife, Mr. Smith may well have felt he bad to falsely confess in order to protect her
from a long jail sentence.

197. Whether individually or cumulatively, the effect of these
omissions was overwhelming and the Court finds a reasonable probability exists
that but for the ineffective assistance of Mr. Smith’s counsel, the outcome of
M. Smith’s a trial might well have been different. The Court finds that Mr.
Daniel wanted to do 2 good job and believed his client to be not guilty, but that
his performance in effectuating his desire and belief was woefully inadequate to

the point of constituting ineffective assistance of counsel.
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Conclusion
For the forgoing reasons, the Court hereby GRANTS Petitioner’s
Rule 32 motion for post-conviction relief and orders that a new tral concerning
Mt. Smith’s guilt be conducted without delay.

SO ORDERED, this 12™ day of January, 2007.

=

DAVID J. EVANS, JR.
CIRCUIT COURT JUDGE
27TH JUDICIAL CIRCUIT
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