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Executive Summary
Pursuant 10 the mquests of Govemor Frank O'Barnon and the Legisiative
Counci of the Indiana General Assembly, the Inciana Criminal Law Study Commission
reviewed the Kllowing six issues regarcing Indiana’s application of the death penalty:

L Safeguards: Afer raviewing whether safeguards are in DIace 10 ensure that
an innocent person s Not axecuted, the Commission found 8 capital case system of

CONduCHad proportionality review was discussed, with no consensus reached,



g

40 with the victim's race than with the offender’s race.
When e victim is White, White offenders and Non-White offenders appear o be
sentenced simdarly, but when the vicam is Non-White, Non-White offenders appear to be
Sentanced Mss seversly than White cffenders. In genaral, however, the majority of
murdens in Inclana since July 1, 1943, harvve been intraracial in terms of the offender and

V. Cost Comparison: The Commission used two databases to compars the
costs of the death penaity with Me without parole ("LWOP"). First, a profile of a typical
death penalty defendant was compiled based on 84 offenders for whom the death
penaity was requested between 1970 and 2000. Second, the costs of 28 death penalty

A Ttypical® death row offender is sentenced at age 30 and executed within 10.5
yoars. By contrast, LWOP offenders remain in Level 4 faciities for 30 to 50 yoars,

VI. Sistutory changes: On whather indiana should Consider changing its
Ccagital sentancing statute, the Commission found that judical override of 8 jury's



reducing statutory aggravalor valuminosity and increasing the minimum age for capal
sentence elgitlty were discussed, with NO CONSANSUS reached.



THE APPLICATION OF
INDIANA'S CAPITAL SENTENCING LAW

THE INDIANA CRIMINAL LAW STUDY COMMISSION'S REPORT
TO THE GOVERNOR AND THE LEGISLATURE
Jarnuary 10, 2002
Reporter: Kathryn Janeway

Introduction

In January 2000 Wincis Gowvernor George Ryan imposed an exeousion
moratonum pending repalr of cagital case procedural problems brought 1o light after
Ilincis™ 13th exoneration of a capital inmate during the same time perod that the state
exmousted 12 people.” Govemcr Ryan formed a special commission %0 scndtinize the
system and recommend reforms.” and an Bincis Supreme Court commitiee studied the
Issue and issued its own recommendations.’ With newer, more sophisticated DNA
technology and evolving judidal interpretation of standards of roview producing further
exonerations in other parts of the country, various stales and crganizations, induding
Nebraska, Arnzona, North Carcling,. Texas, and the American Bar Associaion inftiated

;mmmmmmmmmmraananmu
1.

' A bparisan comminee Jod by Repoblicas state Rep. Jim Duwrkin stadied Se problem for & year ad
commended reforms  Dat  Inchede soquiriag  predrial soreesing  of all jaihouse nformant
BeSIMOny, MAoeAlic Bew trish ix cases where prosecetons knowingly withhold evidence wseful 0 the

deferune, and pro-anal deposnions of certn wimesses.

' See Findings and Recommendations of the Special Supveme Cout Commities on Capie/
Cases. Hon. Thomas R. Fitzgerald, Chairman, Ociober 28, 1950, and see Specis’ Supreme
WMMMM « Supplementsl Findings and Recommeandations, Octoter



revdews of ther captal case procadures.” and stil Other S5308 &6 SXAMINING PrOpCsed
redorens.*

On the federal level, in February 2000, Serator Patrick Leahy (D-VT), slong with
Repubican and Democratic co-sponscrs in the Senate and Mouse, called for the
passage of The inocence Protection Act 10 ensure ScCess 10 DNA testing and better
representation for defencants facing @ capital sentence. Other provisions include
COMEAnsaton for wrongly convicted rmates released fom death row and the oblgation
10 Instruct jurors of the possible sentencing opticn of e without parcle, whare
appicable.

Indiana has ries governing quality of counsel for dedendants facing a capital
sentence.” and Indiana law siready recuines cagital Jries 10 be instructed of the option of
life impriscoment without parcle.” Indlana has not had 8 capital sentencs reversed due
10 new DNA svidence because Indlana has long had provisions for DNA testing”
Nevertheloss, Indans Governor Frank O'Bannon asked the indlana Criminal Law Study
Commission® 10 review Indiana's application of s capital sentencing law in Ight of the

‘ Soe, 0.g.. Final Report: The Disposition of Nebrasks Caplial and Non-Caplt/ Homicide Cases
(19731096 A and Empéncal Asalysis, David C. Baldus. George Woodworth, Gery L
Young. Ascon M Sy 29, 2001; Capitel Case Commizaion intenm Repert, Office of
Anomey Ganeral Janet Napoitano, August 9, 2001; Race and the Desth Penaly In Noh
Carolna, As Empeical Analysis: 19050-1907, tasac Unah and John Charies Boger, Apsl 16, 2001,
A State of Dendal Texas Justice and the Death Penaly, Texss Defender Service, Octoter 18,
2000, and Amenican Bar Assocaton, Section of Indvidual Rights and Responsitiiies. Death
WRhOW Justics: A Guide for Examining the Adminitration of e Dwath Penally in the United
Stetes, Jure 2001,

* Edionial, Fixing the Desth Penally, Ccaco Treuse, 1A, Dec. 29, 2000,

* See InSana Caminal Ruse 24,

" See IC 3550-24(d) and ().

* See, 0.0 InSana Caminal Ruse 24(C)(2) and genarsl caselaw.

¥ Tre lndana ChAminal Law Study Commission was estabished by Executive Order 881 and
most recently reestablished and continued by Executive Order 97-21, ‘[T Commission shal

Rarve 43 B3 MESr PUPoe %5 $tudy and propose Mvision in cimingl procedure and to monitor Pe
Criminal Code, Juvensie Code and Comections Code. . . . [and shal desft recommendations for

2



probléms surfacing in Other states and the fact that the administration of this law had not
boen reviewed since its adoption in 1977, the Legisiative Counci of e Inciana Genersd

Asserrbly made the same reguest ™
The Commission reviewed Indlana’s captal sentencing statute and procedures

Svoughout each stage of application, focussing particulardy on the following issuss
rased by Govemor O Barmon

I, Whether safeguarcs are in place 10 ensure hat an
NNocent DOrson IS NOt executed,

Il Whather cur special ries rquirng cefintively trisned
Capited defenss Coursel are working %0 ensare that 8
Qualifed; Sias .

i Whether the review procedures in place in indlana and
in our fecderal Seventh Circult appeliate courts resuk in a
Al and fair review of capital cases;

V. Whether Indans imposes Captal sentencing in & race
rautral manne:,

V. How the cost of a death peraity case compares to that
of & case where the charge and comviction s e without

parcie; and

V. Whather Inciana should congider any changes in its
capital santencing statse '

legisiative Or Court approval which would insure just and efckent CpeNation of the crminal justce
spstem *

* Govemor Frank O'Basncn letter 19 Commission chaissan Seaater Wiliam E. Alacs, March 9,
2000: Legisiatve Council Resolution (LCR)<00-1 § 2 (13) May 26, 2000,

" *Urtike Govemnor Ryan, Govemor OBannon did not impose @ moratorium on executions. The
Dest reason for wilhholding scch action was Te axalence, for nearty len years now, of B
InSans Pubilc Defender Commission and Supreme Court Cominal Rule 24.° Randell T, Sheperd,
Budding indena’s Legw Profession, _ ho. L Rrov. (2001) (foonotes omited) Randal T.
Shepard is Chiel Justce of the Supreme Court of Indlana, J.D _ 1972, Yale University, BA, 1068,
Princeton University.

" .. [Ohr leadership on groviding Capable counasl 10 defendants In CApLM Cases has sttracied
mm The deasions of al theee branches of Indlana govermment over the last decade
craatnd & model for InSgect death Denally fepresertation Ihat just in the las! yesr has been B
subject of inquiry by egisiatons, commissions, and judges in lingis, Michigan, New York,
Mississipgs. Texas, 8nd & host of other places ™ A



The Commission conducted Its review by examining raw data. reports, papers,
arsicies, studes, publications, and other states’ capitsl sentencing laws and procedures;
by taking tessmony fom seasoned practiioners regarding their axperknces, views, and
svice, by corsultation among Commission members, ghven member expertise in
cnminal law. and by asking for public input regarding Indiana's law and its applcaton.
Commission members heard presentations by and held dscussions with incividuais
hoking varied positions within the criminal jusSice system, Including Bose of capial trial
Joge. capitil trial counsel (both defense and prosecution), capitel appeliste coursel
(Both defense and state), crimingl law professor, pubiic defender commissionor, Crime
fab technician, juror, data ressarcher, and citizen.  Commission members #80 reviewed
the cases and procedursd history of sach convict on Indana's ceath row.




Viclant crininals have troken @ Srust with soclety by partaking in its privileges
without obeying its laws anacted for the wel-being of all.  Socety expresses its utter
intolerance of the most adhorent of vickert crimes — the aggravated, intentonal
extinguishing of an Innccent human being ~ by IMposing its most severe punishment.
Rafraining from imposing the most severe punishment for the worst crime deries ™e
valicity of the social contract by which clizens have agreed to Ive fogether as a
community and engage in lawful behavicr ™

Yot despito best efforts %0 adminisier 8 far Justics, human Beings and ther
systerrs e SWilie, and 0ne may reascnably assume that the worst senlence, 8 with

' Franch exdstertisist philosopher Albert Camus (1913-1080) in his 1957 essay, "Refections on
e Guilotinn.” published In a colecton of Camus’ essays, Resistance, Redelion, snd Deeth
(1961).

I Wide 30me criminals prefer death 15 8 He |5 prisca, others agree with Uniled Suales Supreme
Count Justice Wiliam J. Breonan, Jr, who called T desth penally the most severs and
Fwesome panalty known 10 our law.” Pardosr v. North Cavoling, 387 US. 790, 208 (1970). The
majorty of Amencans, Prough thelr legisiatons, continue 10 define o Hronges! punishment &
capital punishment In 1979, 32 states had Be deat penaly, in 2002, 32 stales Mave Pe deah
penalty. The remaining stales define Me In prison without parcie, Me In priscn, o & large Seem of
YOIrs In prison as thelr strongest pusishment,

" For further discussion of this principle. see genaraly, ¢.6.. German phicscpher immanuel Kant
[1724-1804), The Matsphysical Elamants of Jussce (1797).



arvy other Sentence, may Inevitably be inficted upon innocent men.*™ In recent years,
due 0 improved sophistication of DNA technoiogy, increased afforts 1o re-imvesticate
caphal convictions,™ and our evolving captal Jnsprucence. several ceath row inmates
Scross the country hirve had ther Corvictions overturmad aftar reviewing courts found
the logal standard of "guity beyond a reasonabie doubt” unmet.

Alhough $0me wel-meaning ounalists and capital DUNShMEnt 0PDONNts Pave
characterized these reversals as the formerdy Comiciad now having Desn proven
nnocent.” this misstates the shuation. It s cifficult to say exacly how many reversals
Invohvad defenciants who ware actually innccent. It is equally cifficu 1o say how many
reverssls involved defendants who wers actuslly guilty. What Can D8 38id with Cirtaanty
Is that reviewing courts, Ltilzing more sophisticated and evohving standards of both
sCence and Jurisprudence, have reversed captal cases wheve the reviewing court's ful
COrBdencs in the CONVCEON has Den Lndirmingd 1o Some exdent or the proceedings
were found 10 be unfsir in some wary. For example, post-trigl DNA lesting showing that
semen evidence belonged 10 the rape-murder victim's husband, not the defendant, coes
not prove that e defendant &g nof Mape and murder the victim. Few convictions are
the result of a single plece of evidence. Howewver, if & reviewing court inds that the
semen played a strong part in proof of guit, the remaining evidence, dependng on its
streng®, may of may not be sufMicient 10 maintain the court's full confidence under the
law In the defendant’s conviction. The societal beneSit of the reascrable doubt standard




in criminal law is proteciion of an innocent defendant. the cost of protecting the INnocent
is that Sometimes the guity will escape justice.

Sodciety's infclerance for the a00ravaled murder Of an INNCCENt PONsen is dosely
seconded by its intolerance for punishing the wrong person for that murder. Punistment
of the innocent played an important role in reforming the English system of oriminal
Justice upon which our own system i based.” In seventeenth-century England, many
Innocent peogie were tried and condemned 10 raitors’ dests in the Popish Piot cases. ™
The Popish Piot cases played a role in bringing about the criminal defendant’s right %o
coursel ™

In eighteenth-Century England, an aven greater number of Inocent peopie were
axecuted on the basis of the false tesimony of withasses who hoped for & reward from
the monarch™ The realization that reward-induced false testimonry formed the basis of

" See Welsh S. Wnite, The Death Panaly in the Ninedes: A Examinetion of the Modem System
of Capla) Punishment, The University of Michigen Press, Ann Artor, 2000, p. 38, ciing Langbein,
The Crimwnal Triaf Sefore Lowyers, 45 U Cra L REv. 263, 209 (1978),

" Anghcan priest Omes Tinus (1685-1705) and s sccomplice lsmsel Tonge mvested the wtory of the
Popih Pt of 1678 M. Osten, who had Soen Sriefly & cosvert 1o Romun Cabolician, claimed thae there
wis & Jesan-guided plan 10 sssassinate Charles 11 in ooder %0 haston e succession of e Catholic James,
deke of York. The story was completely fabrictied. The uneaplainad dewd of e judge w0 whom Tonge
and Ouses first 10dd hir story was atnbesed withost svidence o e Cathobcs, and three mmocent mes
were hanged for i A frenry of anti-Cathole hatred swept dwough Bagland, ressiting s Oe jodicad
execution of many Roman Catholic citzons aad in the srvost and tortare of sy others. “Owies, Tine ™
The Colwmbla Encyclopedia b ol New York: Columbia Unsvenuty Pross, 2001, found =

oo bacisbysomal (ute visited Augat 7, 2001}

" ¥White, The Death Penalty in the Nicetes, p. 33, ating Langbein. The Crimine/ Tria/ Before
Lowysrs, 45U Cra L REV. ot 209 n. 87 (supra, note §) .

* Condoned by common law, the practice was Galied the “Crown witness system.” | retumn for
LRStMOny RERNS! Sthers, 0N wilthess, the “crown witness,” would not be Indicted at af. A second
winess would be charged and would agree 1o plead guiity It retum 1or & completely Suspended
sentence ater s festimony resulted in comvictions of e remainder of $hose indicted. This was
2 very motvated winess, for If his Sestimony faded 10 convict, his sectance wis Aot SuSDended
and natesd he received the madimum seclence wpon his guity plea (which induded the
possbiity of executon). See Langben, Shaping She Eiphtesnty Century Camingl Tral A View
from the Rysler Sowrces, 50U, Qe L. REv, 1, 108-14 (1583).



the executions of iInnocent olizens brought about changes In law enforcement methods
8nd rules regarnding evidence acmissitity, ™'

Even today, a not uncommon feature of a criminal case involves the testimony of
incarceraied informants of “RINOUSe SNILChes” — InMmates who swear in count that e
defencant confessed 10 them. For pecple in prison or 8, such leslinoryy Can be a
powerkd bargaining chip because in exchange for such tesSmony, the prosecution wil
AN reduCe the Sme thay e serving, CIEmiss Of MCLCE Charges Panding against tham,
Or ayree %0 seek a reduced sentence upon cormvicion. Because ™e possiblity of
lersency Is @ song Incucement 10 le, the prosecutor is required to tell the cefense, who
Wikl then tell the jury, about the deal. With that knowledge the jury can weigh the
craditilty of the testimony. A prosecutor who falls 10 discicee such & deal comenits
misconduct, which can be grounds for the granting of 8 new trial.

Other cawses of wronghd comwviction include Ineffective assistance of trial
cournal. mistaken eye-witness dentification, vidence wronghdly scppressed by the
prosecution, false confessions, and questionable sGentific evidence ™

Neither our federal nor our stale constitution requires more elaborale criminal
PIOCOTNGS K those Charged with capital rather than non<apital crimes. But given the
finalty of the death penalty, Indiana has acopted more sirinpent ruks and ProCeowes.
sort of "super due process.” for capital cases In an effort 1o erect suficlent safeguards
panst mistakanty punishing e innocert.

Of course, protecting an innocent defendant is not our only concem ~— proftecting
Innocent ciizers from crimingl harmm remaing the basic purpose of our oriminal justce
system.® When an Innocent defendant is wrongfully convicted, the truly guilty party

" Seeid at114n 58,

H S0, 0.5, Samuel R Gross, Lost Lves: Miscamisges of Justics i Capital Cases, 81 JOURNAL
OF Lo & CONTEMPORARY PRosuEns 489 (1998)



escapes responsiblity, escapes LSSCe, and FemMans @ Proven danger on the lose ™
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Indiana Safeguards to Protect the Innocent
Three Exampie Cases
Balow are Pres axsmple cases demonstrating Indana safeguards & work. The
first two cases ental conviction reversals where the defencants were Bkely actually
Inocent. The third case ertails @ comACon raversal whare B defandant was Bkely
actualy Guiy, In each of these three cases, the reviewing court reversed ader finding
something unfair about each defendant's trial. But in the first two cases, those of Lamry
HMds and Charles Smith, sach defendant daimed INNOCNCe and proceaded 10 & new
trial, Conversely, in the third case, Perry S. Miller adwitted Ns guill, Assuming that
Messrs. Hicks and Smith are In fact innccent. thelr cases are examples of how certain
safoguards work 10 protect the innocent. Assuming that Me. Miller is in fact guiity, his
case is an wample of how somatimes the cost of those safeguarcs les in the guity
possitiy escapng pustion
Lavry Micks™
Larry Micks™ 1978 comvictions and capital sentence for the stabbing murders of
28 yoar ok Norton Miller and 26 year old Staghan Crosly wire set 8side by the original
gl judge upon a Motion o Comect Emors on the basis that Mr. Mcks’ had not been
competont 10 stand trial. Al hs 1980 retrial he was found not guilty.
In 1978 Mr. Hicks had attended a party with the two victims &t the Gary, Indlana,
apartment of two women, who later testfied at tial that they had seen the tvee men
wgung and Mr. Hicks brandishing 8 knife. The victims were found stabbed 10 death

Frances A Wilams, 48, Scoft Wiliams, 24, Willam Stephen Wiliams, 42, Carence Wison, Se,
45, Ronota A Woodidge, 31, and Join A, Youngbiood.

* Case summary mainly taken from that peovided 10 the Crimingd Law Study Commission by
Pauia Stes of the lndians Putiic Defender Councl.
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outside the apartment buliding, No physical evidence was found and Mr. Micks
consistently denled committing the stabbings. The prosecution’s evidence consisted
mastly of the 1esBmOony of the two women.

Me. Hicks' lwyer presented no evidence on Mr. Hicks' beha? at trisl. The lawyer
had not known that Mr. Micks faced the death penaity untl about 8 week before e trinl,
The lawyer had not inteniewed the two women set 10 testity against Mr. Hicks, nor had
he interviewnd the amesting oficer or potentisd kbl or Characier withesses.

The jury found Mr. Micks guilty, but could not agree as 10 a capital sentence. The
Judge then Imposed a capital sentence. Two weeks betore his Schaculed @xacuson, Mr
Hicks' lawyer had s8ll not inlated an appeal. Two other lawyers dscoverad this while
visiting 8 chent @t the prison where Mr. Hicks was inCarcerated, agreed 1o represent Mr.
Hicks pvo bono, and fled a Motion to Cormect Error alleging Ineflective assistance of
counsel and Mr. Micks' Incomgetence 10 have $100d trial. The jJudge ordernd @ raw trial
based on the latter grounds. ™

The lawyers sppedled 10 the public for contributions 10 ad In Mr. Mcks'
defense ©  Tre Playtoy Foundation granted money to the lawyers 10 pay for an
investigator and other @xpenses.™ The team Interviewed the two women who had
testSed agairst Mr. Hicks ot his first trial. Both recantad thekr testimony and stated that
they had not seen Mr. Micks with a knife. One saild that she had lied at the first tial
because she had been alraid of the real kiler, whom she identifed.

* See Jusge James C. Kimbrough's February 1980 "Findings and Order” on Larry Hicks”™ Petition
for Posiconviction Ralel,

T Man On Do Row is Lawyer's Crusade.* indanagols Star, November 20, 1978, p. A1,

* Fer Plaoy's summary of T facts of the case, see “The Man Who ‘Didnt Do IL™ Playdoy
Casebook. Platay, 19 .

1



The women 50 tesafied at Mr. Hicks' new trial, where Mr. Micks also testifed for
the first time. The witnesses in whose compary Me, HICks had been curing the temg of
the kilings tassfied 1o that fact. The jury acquitted Mr. Hicks.

Chavles Sman™

Charles Smith's 1953 conviction for the shooting murder of 20 year ok Carmine
Zink was reversed on appesl of the denial of posiconviction rellel on the basis of
inffectve assistance of counsel. AL his 1991 refrial he was found not guilty

In late 1982 Ms. Zink was gunned Sown and robbed in the parking kot of a Fort
Wayne, Indlana, restaurant whees she was headed 10 mest co-workers for a Christmas
party. Two cousins wero amested and afer NUMECUS FANTOGEtions and plea
NegUiations, both named Charles Smith as the trigger man. Mr. Seith was arrested and
charged with the murder,

For his Fort Wayne trial, Mr. Smith was represented by an Indianagolis lawyer
with no capital wial experience who was retained by Mr. Smith's family for less than
$10.000.% The anomey 0l ot investigate the case, 100k no depositions, Interviewed
no withesses, and did not investigate or prepane any misgation evidence for a possible
penaity phase. Mr. Smith was convicted and received 8 Capital sentance.

Mr. Seith's comviction and santence were affemed on direct appeal and the
United States Sugreme Court denied his petison for certionan. Altomeys from the ofice
of the Public Defender represented Mr. Smith for postcomicion proceedings, Thase
atomeys irvestigated the case and intoduced at e postconviction hearing evidence
from more than one scurce that the cousins had framed Mr. Smith and that M. Smith
had an albi that was never introducad at trial. Nevertheless, the postconviction court

T Cone summary maindy taken from that provided (0 the Criminal Law Study Commission by
Paula Shes of the Indlana Public Defender Councl

* Fort Wayne is located apgroximately 120 miles from Indlarapols.
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@anied Mr. Smith's petiion for rellel. Mowever, the Indiana Supreme Court Lnanimously
reversed that denial on e bass of inefective assistancs of coursel

A lawyer represented Mr. Smith pro Hono at retrial, and e iIncidental expenses
of the ¥rial were bome by a group of Fort Wayne supportars who ware corvinced of Me,
Smith's Innocence. Afer 8 two-week il Mr. Smith was found not guity. He was
relessad from prison afler nine years on ceath row, at one point coming within three
days of execution.

In contrast 1o the Cases of Messs, Hicks and Seith, 8 recent example of a
FaVersad comiction that had & much cifferent result is that of Perry S. Miller, whose
capial convction the Seventh Circut Court of Appeals reversed in July 2001,

Pery 5. Miler

In 1661, & jury lound 43 year old Parry S. Miller guilty of crimingl deviate conduct,
crieingl Confinement, rape, Conspiracy to commit murder, and the murder of 19 year old
COrTvenence store derk Christel Meimchen. The evidence produced at trial showed that
Mr. Miler, his 16 year oid stepson Billy Harmon, and Ns stepeon's 16 year old friend
Rodney Wood, planned 10 rob the White Han Pantry in Vialparaiso, Indiana, and “have
fun with,” raape 83 kil s derk.

Mr. Miler wert 10 @ local hardware store and Dought 8 bax of .12 gauge shotgun
shels. Whan the siore Clerk askad if Mr. Miller plarrd 10 GO doer hurling, he replied,
"Sort of, 8 115 pound one.” A fow rights later, the three men departed for the White
Hen Pantry taking with them & .38 caliber pistol, & sawed-off .12 gauge sholgun, & .12

"' Case sumrmary taken from the Solowing S0UCes

{1) Mo v. State, 823 N.E 29 403 (In3. 1903) (Srect appes);

(2) Mier v. State. T02 N.E 2d 1053 (Ind. 1938) (appeal from denial of postconviction relief);

(3) Miler v. Anderson, 298 F .34 458 (7% Cir. 2001) (appesd from eniad of habeas compus relef)

%ﬁﬁnmwmmmmmm June 1,
1.p 2121
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Sag0 pump shotgun, a spool of mylon rope, and a sieeve fom from a fannel shirt for the
purpose of gagong the derk.

The men robbed Ms, Helmchen at gungoint, then gagged her with the flannel
sletve, tied her, and cragped her 10 & construction ste's partially arecied Bulkdng. Mr.
Miller fondled Ms. Heimchen, threw her 10 the floor, and directed his accompiices 10 rape
har vaginally while he walched, which they ¢id. Mr. Miller then directed his accompices
to te Ms. Melmchen upright to a wal, whereupon he beat her with his fists and with a
two-by-four and Stabbed har thich and beaast with an ice pick. Me then directed his
BCCOMPACES 1O raDe her rectally with 8 tire kon while he walched, which they &d. Whan
the men were finished, they shot Ms. Helmchen in the head with & shotgun.

Ms. Heimchen's body was found at roadside, her checkbook was found In Mr.
Miler's criveway, rumarous Sawedc-off shotguns were found in the Miller household, the
flarral shirt sans the sleeve used 10 gag Ms. Helmschen was found in the car the
sccompiices drove, and the accomplices admitied 0 Iving with Mr. Miler. The
ACCOMpilces testified at trial as 1o Mr. Miller's conduct during the crime.

In 8n st %0 counteract the damaging Svidence aganst ther dient, M.
Miler's atorneys Introduced, along with other evidence, the lestimony of an xpert
wirgss. 8 peychoiogist, who had intarvdewed and performed a battery of psychiatric
sests o Mr, Miller. The psychologist testSed as 10 his following opinion

1. Miler had no severe psychological or psychistic
SYNGrOmas, and N0 SeVEre OF Major personality disorders.

2. Miler &d not exhibt cracks in his ThOught DroCesSes,
alhough he did exhibit some mid depression.

3. Miler Comonstrated SOMe sensitivity 1o art.
4. Miller's personality profile did not display sgoressive or

sadistic tendencies. Sadistic or aggressive tandencies are
#elong patterns unikely 1o change o develop over time.

14



To relut the psychologist's testimony, the prosecutor called as witnesses two
women, each of whom testified that Mr. Miller had raped har 8nd had acted with exdreme
Viclence and RQEression 10warcs them

The first woman testifed that Mr. Milie had raped hir and beaten her almost to
ceath. Although charges were flled against Mr. Miler in this incident, he was never
Beought to trial,

The second woman wass the vicim of 8 Kidrapping and rape for which Mr. Miler
previously had been convicted and sentenced 10 life in prison.  She testfied that M,
Milor ertered har car, pointed a gun at her, made her drive 10 a saduded location, ted
hae up, Jrkad har 10 the ground, tried o force her %0 perform fellatio on him, and hit her
and knocked har 552 10 the Ground ater sha bit him. He then Sed her spread-eagied 10 a
troe, sit her skirt open with a knfle, pulled her back down 10 the ground, raped her, and
throatenad %0 kil her if she told anyone. Mr. Milker recaived 8 life serterce for
Kirapping. rape, and sodomy, and was out on parcie when Ms. Maimchen was tortured
and murdered ™

A fry found Mr. Miler guilty of the crimes against Ms, Helmchen, and Ns
COMICHONS and SeNMence ware afirmed on direct appesl, e tial court denied
postconviction relief, that denial was affirmed on appeal, and the federal district court

|
%
z
|
i
E
|

" As 0pposed 10 our Cuent e WIlOUt Darcle” SEMANGING PIOVISION, Where & Derscn with tat
sartence would remain Incarcerated untl Ns deeth, & e sentence under fommer code
PrOVISIons wis an indetenminate sentence allowing for the possiity of parcie.



denied habeas corpus relief. On his case’s sbah appearance before a court, on appeal
from the district court's habeas dental, the Seventh Croult Court of Appeals reversad Mr.
Miler's conviction and sentence, fnding that defense counsel's decision to have the
paychologist testdy that M. Miller was incapable of the kind of viclence commimed
against Ms  Helmchen consttited ineffective assistance of counsel, because that
testimony opened the door for prosecutons 1o Show On Cross-axamination that Ne. Milles
Pad axhitited such Dehandor in the past and indeed had previous convictions for
Kidrapping, rape, 8nd sodomy ™ The Court crdered a new trial 8o be held within 120
cays or eise the rofease of Mr. Miler. Mr. Miller chose 10 plgac guity in retumn for @
sentence of 138 years imprisonment. ™

The cases of Mesars. Hicks, Smith, and Miler lllustrate In varying ways and
degrees the workings of seversl of the safeguards that are In place %o protect an
innocent oriminal cefendant from wrongfdl execution, safeguards that sometimes work
50 wall that gulty criminals can potentially benefit from them, 100, 88 in the close call of
Mr. Miler's potensial relesse.  That said, systems are not perfect Initial safeguards
somotimes fall %0 work well on the front end, 88 in the Hicks and Smith cases, resultng
in lost years behind bars, before later propery-working safeguards do ther jobs of
halting mistakes and preventing wronghs executions.

Indana has a list of safeguards, many of which are briefy outined below.
Effective counsel and the review process comprise the lon's share in terms of the SCoDe
and scale of aMorded protection. On the back end of 8 captal conviction and sentence,

the multi-stage review process is the maost important safeguard in prodacting an innocent

* The Severth Clrcut siso found that deferse counsel should have obtained a halr anahysh
axpert 10 challenge the prosecution’s evidence Tat 8 publc halr found on Ma. Heimchen's body
aimost Cartainly came fom Mr, Miller,

* LaPorte man pleads guity 10 svold death sentence,” Associated Press, Indarapols Star,
found st Do e SIaMaws com [Visited August 8, 2001}
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defendant. On the font end, qualty of counsel, more than the hsinousness of B crime
and moce than the crimingl history of the cfender, often Cetermines who receives 8
captal sentence in the first place. and who gets mistakes reversed & they move
through the review process. ™
A. Effective Counsel

Capital itigation is a highly specialized. legally complex Sekd. 8 “minefield for the
umwary | . . . Adequate preparation requires not only a grasp of rapidy changing
sutstantive and procedural doctring, but also ladbor-intensive and Sme-consuming factual
investgation ™ Inadequate legal represantation i genrally 89reed 10 comprise e
most senous threat of executing the innocent.™ Twenty-five years ago, United States
Sugrome Court Justice Thurgood Marshal worred that capital defendants might be
wrongfully exscuted Decause of podr presentation resulting from counsel's caseload
and the defencant's insbilty 10 afford adequete representaion.™ The “severty and
Frevocablity of the sanction at stake’ required Tw principles of adequste legel
representaton e applied especially stringently in Gapital sentencing proceedings. ™

* Amercan Bar Association, Section of Indvidual Rights and Responaiiities, Desth without
gm:ncmummmmaummunmaum
1.

¥ The Consttution Project, Mandedry Justice: Eighteen Reforms 10 the Dsath Penaly, pre-
pubiication version, updated My 3, 2001, p. 3.

'muammbmmﬂmhmumam
nmawmmmnunmmmhmmu
senlencad 15 dis ~ far more Important than the ratuore of the oime or the chamcier of he
scoused” The Corstitution Project, Mandadory Justice, p.3 s«mmlm
Counaal for he Poor: The Death Sandence Not for the Wovst Criee but e the Worst Lawyer, 1
YALE Law Jousss BIS (198d4) and James S. Ledman, The Oveqoduction of Oseth, 1
CoLuvBa Lan REvew 2000 (2000).

® Strickiand v. Washington, 466 U.S. 688, 687, 708, 104 $.CL 2052, 80 L Ed.2d 674 (1984).

* Strickdand, 466 U.S. at 716, 708
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To comply with a captal defencant’'s consStutional right %0 effective counsel,
Indana has developed an integrated complement of capital defense counsel guidelines
A resurces, including Criminal Rule 24, the Office of the Public Defender,*’ the Public
Defender Coundl, the Putiic Defender Commission, and the Public Defense Fund. This
report’'s Section |, “"Whether our specal rndes requiring cefintively trained cagital
Seferse counsal are working %0 ensure that a capital defendant’s legal representation s
properly qualified.” addresses Indana defense Courdel SLancancs in detal. In Qerral,
regarding Rule 24, our Supreme Court has summarized as follows:

[A] capital defencant in this state also receives the
protection of Indlana Crimingl Rude 24. Wa are now in the
tenth year of the cperation of Rude 24, It creates minimum
standards for the criminal  ISgation  experience,
speciaiized training, compensation, and caseload of
lawyors appointed In capital cases. Both prosecutors and
mmwumumnunw
regresantation by deferse lawyers in capital cases”

[Cation omittad] JA] desth Denaly verdict returmed (since
the advent of Rute 24 is) maore Bkely 10 e SuStained on

mmz‘m rlmw»wu
As evidenced by the qualty of captal defense representation in Indiana
(discussed in Section I1), Rule 24's compansation rate of $30Mour (recently ralsed from
$70mour) apparently is sufcient to atiract excelience in defense practice © Of cowrse,

adequate legal mprasentation inciudes all the support services that go along with

‘' Some states. 0.9. Alabama. Messspl, snd Texsa, have 2o public defender and no other
centenl system for quality control of appointed counsel.

“' Ben-Yisrayl Wl Chvistopher Peterson, v. Stade, 729 NE2d 102, 108 (ind. 2000), quoting
Nomman Lefsten, Reforn of Deferse Reprasentasion in Capital Cases: The Indana Experience
and its implications for the Nation, 29 Ind. L Rev. 485, 500 (1608)

mmwtmwmmnwmm.
maderum cap of $2.000 per cane, Termesses coursel are paid §20.30Mowr, and Mississipp! has
2 madmum cap of §1,000 per case, The Constitution Project recently issued as one of its
recommendations that "Capital defense lawyers shoud be adequately compensated”™ The
Constitution Project, Mendetory Justice, p 3. Callomia and federsl appointed caplal deferse
coursel are paid $225hour and $17550ur, respectively
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daveloping and presenting the best defense  Pursuant %0 Rule 24, Indiana capesl
defense counsal at trial and on cirect appedl hine NO @press limitations on suppon
services such as paralegals, investigators, experts, etc., Pave the abilty 1o obtsin those
axra senvices ex parte. 8nd hive no limitation on the number of hours hat deferse
coursel can charge for a death penalty case, Al the DOSICOMACHON Dhase, the Same
el of services is made avadable to the petitoner through the office of the Publc
Defender
B. Review Procsss

Indiana’s review process Is discussed in detall in this report’'s Section I,
“Whather the review procedures in place In Indiana and in our Seventh Crault federal
appeilate courts result in 8 full and fair review of capital cases.”

Briefly here, Inclana’'s process for raview of a capital comviction and sentence
consists of the following four basic avenues: stabe cirect SpPeN, rial Coun posiconrction
proceedings, federal habeas review, and petition for executive demency. Preliminady,
8 MOIon 50 COMBKE eeTors may be Nled with the onginal trial court, usually within 30 days
after the trial. & was 8 belsted motion 10 COMect rrors that resulted in the reversal of Mr.
Hicks' capital conviction and sentence. Rule 24 governs counsel qualification standarncs
and provision of services and incidentals on behalfl of the defendant.

Tre first averwe of review is direct appeal. A capital senfences undergo
automatic direct appeal to the Indiana Supreme Court. i the inmate does not provasl
initislly, he can move for & rehearing. M ™ inmate does not prevall at our Supreme
Court, he can petiion the United States Supreme Court for 8 wiit of cetiorad. If

“ Recommendation: “TTIhe deferss should be provided with adequate funding for axperts and
Investigators.” The Corstitution Project, Mandisdony Justics, 0.3,

“ Because there is no constiutional rght 1o counsel after direct agpesl, many sales S0 not

mmbmmm Indana provides such counsel through its
office of the Public Defender.
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unsuccessful intially, he can pettion for a rehearing with that Court.  Rule 24 goverrs
counsel qualifcation standards and rovision of senices and incidentals on bedalfl of the
cefendant at this level.

Second, the inmate may pestion the trial court for posiconviction relief ("PCR").
An evidentiary hearing is heid. | the inmate does not prevall intially, he can fle a
motion 10 comect emors with the trial court. ¥ the inmate does not prevad at the trial
court level, he can appesl 10 the Indana Supreme Court. I unsuccessiul initially thare,
he can petiSon for a reheanng. If he does not prevall 8t our Sugreme Court, he can
pettion the United States Supreme Court for a writ of certiorarl. ¥ unsuccessid intially,
he can patiticn for 8 rehasring. The Pubic Defencer govems counsel qualificaton
standards and provision of services and incidertals on behall of the inmate at this level
Successive PCR proceecings are avaldable under certain orcumstances and by
permission of our Supreme Court

Third, the inmate can pelition the fecdersl Asirict court for writ of habeas corpus.
An evidertiary hearing Is heid.  If the inmate does not prevall initislly, he can Sle o
motion 10 reconsider.  If unsuccessiul at the district court level, he can appeal to the
Saventh Circuit Court of Appeals. ¥ unsucoesstd iniSally, he can move for rehearing or
for reheaning en banc. If he doos not prevall at the Severth Circult, he can pesiion the
United States Supreme Court for @ wiit of certiorart. If denied initially, he can petition for
rehiaring.  Successive petitiors for habeas review e avallable under Certan
choumstances. The federal judge in whose court the petition wil be Sled appoirts and
comperaates coursel. Usualy, the defendants postoomviction lawyers line up habeas
coursel and fle a notice of intent to file the habeas petiton, petition for stay, 8nd request
10 0o appointed counsal, The Federal District Court for the Southem District of Indiana
has a local nde governing qualfications for appointment of counsel on a capital habeas



petison.*  The Northem Distict has & commines that oversees counsel qualtfications,

Fourth, the inmate can appeal for exeautive clemency. The inmate fles &
pettion for demency with the Parcie Board, who conducts an imvestigation and holds a
heang The Boird issues a recommendstion to the Governor, who then reviews the
case

Clemency is the last review avallable.  However, aven afier this last review has
Been axhausind, newly decovensd, matenal, evidence may provide grounds for a stay of
SXBCULON 8 further review.

C. Defense Specialists

A defencant has e right 1o miigation specialsts, factusl ivestigation
Specialists, and ot experts 10 8id In his deferse. Courties pay for these exporses for
#n incigent defendant. The stale reimburses countles 0% of these costs ¥ the state
determines that the county complied with Criminal Rule 24,

D. Expert Litigation Support from Indiana Public Defender Council

The Indana Public Defender Councl provides speciaiized annual training, a
writen marual, sample pleadings, and other Itigation support materials for attomeys
Wwho represent capitaly charged indigent defendants. A capital ISgation Support atiomeay
montors the status of each death penalty request and provides research and technical
B53I8LaNce On request, induding assistance in networking with cther atiomeys who have
handied similar Issues Dot inside and outside of Indiana.

E. Right to a Jury

A defendant has the right 10 have his GuUit Or INNOCeNcs determined by 8 jury of

twelve citizens, rather than by one judge. A defendart has the right 1o have his

“SeelocaiRUe CR 62

7 See lomar fom Normem Distnct of Indlana’'s quakicatons commines charman 1o Crmnal Law
Shudy Commission staff attomey Katheyn Janewsry, 2001,
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sentence recommended by 8 jury of twelve ciizens, athough the judge, “the thirteenth
jurce.” makes the fral decision.
F. Change of Venuse

A defendant can move 10 change the venue of his ¥ial from one county to

ancther in order 1O avald local biss stermming from, @.0.. pre-trial publoRy.
G. Jury Sequester

The sequesterng of & capeal tial jry alds In preventing jury taining or

tampering during trial.

“ Sarmple jury instmactions for e penalty phase of & dewth penaly wisl provided by Pasla Sites of the
Pablic Defender Council  Ser Pauls Stes memo 1o Katheyn Jneway, Asgest 7, 2001, The inatractions
here are adapted from instructions given by Judge Patricls Gifford i Sate v. Jeremry Groas and by Judige
Robyn Moberly = Stser v Kerrie Price ;d do ot addooss questions rased about De consstutionality of
Indhana’s jery override provisions (n Bght of Asprend v New Jerzey, 120 S.C1 2348 (2000) end Jomes »
CE, 26 US 227 (1999

“ indiana Patiem Jury Instruction 1509



Misgating faciors are any facts relating 0 [Defendant’s] age. character,
education, environment, mantal state, life, 8nd DRCkground, Or any RSpect
of the offerse Rself and his involvermert in &, which &y Indvicual juror
beleves makes him less deserving of the purnishment of desth or ¥fe

wiIthout parcie.

Your decision as 10 the appropdate sentencs in this case is a very
valuable one. Your decision is important because you have been salected

¥ Auhority: Lockest . Ok, £38 US. $85, 98 S.Cr 2954, 57 LEA24 973 (1978 Movis v Stcre, 553
NE2d 1067 (Ind 1990)



as a group that represents the defendants peers and because you
epresent collectively the standards of the community. In ight of this, the
W“ﬂamdmubummw

corsiderston.

PRELMINARY INSTRUCTION NO. 7
The jury may recommend the Gasth penaity or life without parcie only If it
fnds:

1. That e State has proved beyond 8 reasonable doult at least one
8goravating croumstance easts; and

2. That any mitigating orcumstances that exst are outweighed By the
CIrCUMSIancs Or drcumstances.

The desth penalty & never mandatory or required under any set of

i

|

mwmmumhuwm-
the same as that used In the trial stage of these procaedings.

I Asthority: Rocrk v Saate, 644 NJL34 363 (Iad 1994).
2 Aoy IC 358024
B autnonity IC 3540-24.



i
i
i
i
I
f

[Defendant] should suffer the penalty of death or of ife without parcle or 8

M Aoy IC 35.50-29; Godiey v. Georgia, 445 U 420, 100 503 1759, 64 L1424 39 (1980
Bivies v. Sate, 642 NE 24 928 (Ind. 1994); Pope v. Siate, 37 NE 24 374 (Ind. 2000),

* Authonty: Lockett and Burts (suprs note 39)
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evidences the court Orderad siricken of ordered you not 0 consider in the
guit phase ™

¥ Authecty Bavins v. Sate, 642 NE 24 928 (lsd 1954)
T Acthority: Insana Patiern Jury Insteucson 15.08; IC 3580-249.



further §nd that such 899 avaling Circumstance cutweighs any mitgating
circumstances, you may recommend that the death penaity or ife without
parcie be imposed. ™

EINAL INSTRUCTION NOQ.2

i the death penalty Is not Imposed. the sentance for Murder may be
other e imprsonment without parole or 8 flxed
impriscnment ranging fom fortyfive (45) o sixty-Sve (65)
count of Murder, Thase sentences may be

ame (concumantly) or one afler the
santencas i any other convictions)
A defendant santenced 10 8 specific number of years can sam for
@ood behavior to apply against the santence, with 8 maxdmum slowatie
crecit of #fty percent (50%) of the sentence imposed by B Court,

A sentence of life withoet parcle means that the defendant does not sam

E
-
=
i
:

Your recommendation is an integral part of the death sentencing process. The
mmu‘uummummmumw
by the trial Judge.

L. Burden of Proof st Trial: Beyond
a Reasonable Doubt

"A ‘reasonable doubt’ is a fak, actual, and logical coult that arises in your mind

sher 80 imparsal consideration of all of the evidence and croumstances in the case. ™’

A jry that has a reasonable doubt about the defendant’s guit is required % find the

* Aumonty: IC 355029,

* Indhana Patiors Jury bastruction 15.13; IC 35-50-29(d).

* deca Pamen Jury Inyraction 15,14,

** Ban-Yiswy! S Christopher Petevson, v. State, 729 NE2d 102, 190, n. 7 (ind. 2000),
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@efencant 10 be “not guity.”
J. Bifurcated Process

Unlig non-captal cases where a single proceeding contains both the fact-finding
phase 10 determing Guilt Or INNOCENCe and the sentencing phase o determine
punishment, capital defencants are tried in 8 bifurcated process where judgment and
SOMENCH Are Setermingd in two separate tials * Separately from Rs finding of guilt and
before recommending a capital santence, the jury must find both that (1) the state has
proven beyond a reasonable doubt the exastence of the charged sgoravalor, and (2) the

GOV OUtwBGhS Bty Mitigating drcumstances *

K. Sentencing Court's Restriction to Consider
Only Statutory Aggravators

In imposing a capital sentence, the sentencer may only consider the ksted

siadtory S00raVators. recucing the chance of arbitary sentencing.  Those aggravatons
are as follows:

(1) The defendant committed the murder by intentionally iiling the victim
while committing or attempting to commit any of the Sollowing

(A) Arson (IC 35-43-1-1),

(B) Burglary (IC 35-43-2-1).

(C) Chid molesting (IC 35-424-3).

(D) Criminal deviate conduct (IC 35-42-4-2),

(E) Kdnapping (IC 3542.3.2).

(F) Rape (IC 35424-1)

(G) Robbery (IC 3542-5-1).

(H) Carjacking (IC 35-42-5-2),

(I) Criminal gang activity (IC 35-45-9-3),

(5) Dealing in cocaine or & narcotic crug (IC 35-45-4-1),

(2) The defendant commitied the murder by the unlawful detonation of an
explosive with intent 10 injure Person Of CAMage Property.

(3) The defendant commitied the meurder by lying in wait.

& So0 IC 3550-2009).
* So0 IC 35-50-2.0%).



(4) The defendant who commitied the murder was hired 10 kil
(5) The defendant commitied The murder by hiring another person 10 i

(6) The vicem of the murder was 8 COMaCions empicyes, probation
officer, freman, judge. or faw enforcament officar, and aither:

(A) the victim was acting in the course of duty: or
(B) the murder was motivated Dy an act the wvictim
periormead whils acting in the course of duty.

(7) The defendant has been conviciad of ancther murder

(8) The defencant has committed another murder, at any Sme,
wammmmwmdmm

(9) The defendart was:

(A) under the custody of the department of CoMmICEon,

(8) under the custody of a county shanrf¥,

(C) on probation afler receiving & senlence for the
commission of a felony; or

(D) onparcie;

8t the time the murder was commilled.
(10) The defendcant dismembered the victim,

(11) The defencant burned, muthated, or tortured the vicim while the
VCtm was altve

(12) The victim of the murder was as Than tweive (12) years of age.

(13) The vicim was a vicim of any of the following cfferses Kor which the
defendant was convicted:

(A M..MDMQU.MCM
under IC 35-42-2- 1.

(8)
() Mmmm (IC 35-42-3.3).
(D) A sex crime under IC 35424,

{14) The victm of the murder was listed by the state o known by the
defendart %0 be @ witnass against the defendant and e Jdeferdant
commitied the murder with the intent 10 prevent the person from tessfying.

(15) The defendant committed the murder by intertionally discharging &
feaarm (a8 defined in IC 35-47-1-5k



(A) Into an inhablted dwelling. o
(8) from a vehicle.

(16) The victim of the murder was pregnant and the murder resulled in
the intertional kiling of a fetus that has aftained viabilty (as defined In IC
16-18-2-385) ™
L. Open-ended Mitigation Evidence
In Imposing a capital sentance, the sentencer may consider any mitigation
evidence whatscever, increasing the chance for leniency. Our statute provides the
following:

(c) The miigating circumstances that may be considered under this section are
as follows:

(1) The cefendant has no sigrificant history of prior criminal conduct.

(2) The cefendant was under the influence of exdremeg ments or
emotional disturtance when the murder wiss COmmitied.

(3) The victim was a participant In or consented 10 the defendants
conduct

{4) The defendat was an accomplice in 8 Murder commitied by ancther
person, and the defenciant’'s parSCoation was relatively mince,

(5) The defercant acted under the substantial domination of another
Parson.

(6) The cefencant's capacity %0 appreciate the orminaity of e
Sefendant’s conduct or 1O conform that conduct 10 T requirements of law

was substantally impaired as a result of mental disesse or defect or of
inloxication.

(7) The defendant was less than eightesn (18) years of age at the time
T murcee wiss CoOmemitiag,

(8) Any other crcumstances appropriate for consideration. ™

M. Victims Not Allowed 1o Speak Before
Jury Recommaendation

The murder victim's family and fiends are not allowed %0 speak before the jury

™ Soe IC 25-50-2-00X1)416).
* See IC 3550200 1)8).



makes &3 senlencing recommendation, reducing e chance that the jury's emotions
wordd be named by the grief and loss of the survvors.

N. Prohibition Against a Capital Sentence
for the Mentally Retarded

Indana law prohibis the state from seeking 8 capitsl sentence &r 8 mentaly
retirded detendant *

0. Prohibition Against a Capital Sentence for
Juveniles Under 16 Years Old

A person who was under the age of 16 when he commitied 8 capital crime s not
sligible for the ceath panalty.*’

P. Jury Override

Indana’s capital sentencing statute gives the ial court the power 10 overmide a
jury's recommendation for or against a capitsl sentencs. Thus, ¥ a jry were fo
FOCoMmMand Seath in a case where the rial court disagreed that death was warranied,
the court coukd impose A sentence of e without parcle despite the jury's
recommendation.

The same provision has boon used by USl COurts 10 override ™w jury's
FOCOMMandation 1o impose life without parcle and 1o instead impose death, where the
trial court fell Tt such wass the more apgropriale sentence. United States Supreme
Court Justce Thurgood Marshall expressed concem Ovwer & trial court's oveniding of a
Jury's recommendasion against death, noting that the trial court's pronouncement of 8
death senfonce despite the jury's recommendation showed a biatant disregard of the

* See IC 3550-24(a).

“ Tre United Siates Sugreme Cout has wpheld capital sentencing for chder
Stanford v, Mentucky, 482 US. 201, rehp dened. 452 US. 837 (18889) (upholding
sentance for 17 year old), Wilking v. Missowrt, 482 U.S. 381, rehp denled. 482 US 93
(upholding captal sentence for 16 year old). Dt see Thompaon v. Oldaboma,
(1988) {atriking cown capital senlencing for 15 year oids).

:
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defendart's cue process expectations ™ Mowever, o ¥isl court's cagitsl sentencing
power S0 Can provide & medsurs of proportionaity 1o the captal sentencing process in
general

Q. Proportionality Review

Owr Supreme Court conducts a proporonaity réview with an &ye loward
FSCenaining that 8 capital sentence is proper for the particdar defondart.  This
propoctionality review “addresses whether the death Semencs i appropnate 10 the
offencier and the offense, not whether the sentence s ressonable in light of 8l other
Cases Imposing @ similar sentance. ™

Conclusion

The long st above shows that many safeguards are in place. Graat effont, tme,
and resources, both human and fnancial, have gone Into constructing & system of
rndticle safeguancs that work both independently and in concent.

Ore of the most important factons in safeguarcing @ capital cefendant from
wronghud execution s quality of defense counsel. To comply with a capital defendant’s
consitutionsl fight %0 effective counsel. Indana has developed an  Integrated
complement of capital defense counsel Guidelines and rescurces, Inciuding Indana
Criminal Rue 24, the Ofice of the Public Defender, the Pubiic Defender Council, ™
Public Defender Commission, and the Pubiic Defense Fund.

Criminal Rue 24 governing appointed deferse counsel ComMpatency, raining,
compensation, and workioad standarcs has heiped to ensure that a capial deferdant’s
legel representation at i and on appeal is groperly quaified ancd has the Bme
Cevote 10 the case. Further, Rude 24 provides for two defense atlomeys at trial, and any
necessary support services. There is no limitation on the number of howrs that defense

* Gamer v. Flovidie, 430 U,S. 340, 365 (1977) (J. Marshal, disserting).
™ Stevens v. State. 891 N.E 2d 412, 438 (ind. 1590),
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COUnsal Can work 0n 8 death penalty case.

The office of the Pudiic Defender provides seasoned capital defense counsed
With ingtitusional exoertse and resources 10 Indigent Cagital petitioners in POSICONVICEon
and research suppon on reguest 1or atlomeys who regresent capital defendants, fom
the Bme & ceath penaity request is fled through the final stage of review. The Pubic
Defender Commission, through its county capital case reimbursement program, moniions
Rule 24 compliance and thus assures ™at qualty cefense services are provided %
Indigert captal detencants

Cagital cefendants are tied In & bifurcated frocess where judgment and
sentencs are determined In two separate trisls.

Adequate legal representation includes all the support services that o along with
developing and presenting e best deferse. A defendant has the rght %o miigation
Speciaists, factal imvestgation specialists. and Other experts 10 8J in s defense. The
e reimburses counties S0% of these costs.  There are no express Imitations on
support services. Al the posiconviction phase, the same level of senvices is made
avallable 10 the patitiorsr through the ofice of the Pubiic Defender,

The review process is ancther of the most important safoguards. A capital
sentence undergoes mandatory Indana Supreme Cout review, including @
proportionality review 10 celermine “whather the death sentencs is appropriste 10 the
ofMerder and the offerse, not whether the sentence is reasonabie in light of all other
cases imposing a similar sentence "™

A captsl case has multigie levels of review avallable for checking and double
checking the procedural feimess of the trial,  The levels are muliple in terms of both

™ Stevens v. State, 691 NE.2¢ 412, 438 (Ind. 1908).
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scope and scale.  There are four cifferent review avenues, liyered so that local
Gecisions are reviewsd Dy state court and state decisions are reviewed by federal count

A capitl defencant may seek @ change of venue for his trial if he fesls he would
get an unfair triad in the charging courty. He has 8 right 1o trial by a twelve-person jury,
o have his jury sequestersd 10 reduce the chance of cutsice INuence. and 1o have his
Y Instrucied on the presumption of his INnocence, the state’s burden of prool, and e
avalablity of sentence allematives 1o desth. And the trial judge can overice 8 Jry's
recommancation of ceath if the judge deems that recommendation inapproprate.

The murder victim's family and fiends are not allowed 10 give victim impact
evidence before the jury makes its sentencing recommendation, reducing the chance
that the jury woudd be swayed by the grief and emotions of the sunivors, The senencer
can only consider those aggravating factors Gelineated in cur stetute, decreasing the
hance of arbitrariness, Dt may Corsider ary mitigation evidence whatsoever,
increasing e chance for lenlency. The sentencer may give Independent waight to
evdence of the defendant's character, record, and background, and the Gircumstances
of the offense that might justfy a penaity less severe than death. Defendants who are
mentaly retarded or who were under 16 years old at the time of the crime are not eligiie
for @ captal sentence regardiess of the heinousness of their crime,

A powerfl, extensive, and @pensive system of safeguards, manned with many
of Indiana’s best logal experts, is in place to protect an innocent defendant.  Addisonal
safeguarcs were discussed, ©.9., Video taping CONfsSions, wWith no CONSErBUS reached.

Yet with all of these potent safeguards and their huge costs in terms of human
offort, time, and money, no human system is failsafe. While It is trus that an error may
not ever ocowr, It is a0 Yue that it might. Insincere “alihcuse snitch™ testimony,
Mistaken eye-withess identfication, wronghully Suppressec evidence, false confessions.



and QUasStionalie sCentific evidencs could lead 1o 8 wrongful conmvicion and, If not
caught and correcied, a wrongful sentence.

An aspacially vigilart concemn for due process and faimess should be a halimark
of capitsl procesdings ot all stages. Indiana has forged numerous and formidatie
safeguards 10 ensure 10 the best of our human abiity that an PNOCEt Derson I8 not
«xOLec



Whather our special rules requiring definitively trained
capital defense counsel are working 1o ensure that a capital defendant’s legal
representation is properly qualified

"The right 0 e efective sssistance of counsel /s . . . the
right of the sccused 10 require the prosecution’s case 10
Suvive the crucible of meaningfl adversanal lesting
When a true adversanal crimingl INal hes Been conduciad.-
even If dofense counsw may heve made demonsirable
amors-the king of festng envisioned by the Sith
Amendment hes occurred. Bud ¥ the process loses is
chargcier as a confrortation botweon adversanes, the
consifubons’ guarantoo /s voladed. . . . While a criming
e i3 not @ game in which the PATICDANts A expecied fo
ater the ring with & negr mafch in skills, nedther is £ o
sacrifice of unarmed prigsoners (o gledistors. "™
Background
The Sbah Amendment to the United States Constituion gusraniees that the
SCO56d “shal enjoy . . . the assistancs of counsel for s defense * Yet nationwide the
MOt CoOmmMOn Capital Case eeror resuling in reversal is that of ineffective assistance of
defense counsel.™  Thus, quality of counsel provided to cagital defendants has arisen
25 2 Wading concam in the area of capital Itigation. The potantiasl ramiicaions when a
Capitsl defendart lacks competent defense coursel comprised the main topic of
Giscussion in the June 27, 2001, Capltol Ml commitics heargs regarding the
Innocence Protaction Act™ Ineffectve assistance of counsel in capital trisls was
giscussed by Supreme Court Justice Sandra Day O'Connor in her July 2. 2001, speech

1o the Minnescta Women Lawyers Association™ “Perhags it's Sme 1o look  mirimum

" Games v. State, 664 N.E.20 485, 479 n. 17 (Ind. 1997) (quoting Uned States v. Cronic, 468
U.S. 648, 65857, 104 5.C1 2039, 204546, 80 L Ed 2d 857, 88667 [1984)).

™ James S. Uestman, *A Broken System: Emor Rates in Capitel Cases, 1073-1995.° Columbla
Uriversity School of Law, June 12, 2000, 0.5

™ Regorted on Moming Ediion, Natonsl Pubiic Radio, June 28, 2001.
* 20 Connor Quessions Death Penalty,” Amocisted Press, a8 reponed in The New Yeek Times s on
Mocring E&ition, Natiosal Public Radie, Jely 3, 2008,



standards for appoirted counsael In death cases and adequate compensation for
appointed counsel when they e used,” she saig ™

Tre corvicted besrs the burden of proving ineflectve assistance of counssl,
which requires proving both deficient performance by counsel and resulting prejudice 1o
the defencant. This is & heavy burden of proct. But one that is nevertheless met by
some capital inmates Cespite the fact that counsel is prosumed by law 10 be effective
The fact that nationwide the most common capital omor requiring reversal is that of
ineflective assistance of defense counsel Semorsirates the poor regresentation that
some capltal inmates in this country have had the misfortune of experiencing and the
fortuna of having had reversad.

In e 1954 case of Stnckiand v. Washingdon, the United States Sugreme Court
establshed the first test for determining whether & defendant had received effectve
representation.™  Strickiand established e inefective sssistance of counsel test Lsed
tocay. The Count cid not ariculate what types of defense behavior constitted
Ineffective assistance but sald that Tajctuad or constructive denial of the assistance of
cournel alogether is legally presumed 10 result in prejudice.”” To prove ineflective
assistance, the cONVICHd needs 10 prove that the outcome of the trial would have been
Gfarent if not for the dlleged improper acts or omissions of Seferse coursel.  However,

" “She alwo said defendanss with moee mooey get better legal defesne. In Texss lant yose, sbe said, people

represeniod by countappointed atiorneys were 25 percent more licely 10 be convicned than those who hised
their ows szomeys. If conviosed, Dey were 44 percest moee likely 1 be sentenced 1o death * I

in 1999 the lincis Special Supreme Cout Comminee on Capltal Cases recommended basic
Capial Migation training and competency levels not only for appoinied deferse coursel. but also
for retained delense counsel, noting Tat “retained counsel were woived in af 12 of the )
Canes whers defendants were sentenced 1 death and later acquitied or exonerated *

and Recommendstions of the Specis’ Supreme Cout Commitee on Capte' Cases, Hen,
Thomas R. Fitzgeraid, Chaleman, October 28, 1969, pp. 13 and 3-33.

" Strickland v Warkington, 466 U.S. 665, 687, 194 S.C1 2052, 30 LEA2d 674 (1984),
" Stickiend, 4668 US. 802,



the need for defense counsel o tallor & defense to the speciic croumstances of sach
case preciuced adopsion of a “particular set of detaliod ndes for coursel’'s conduct ™™

Justice Willam Brennan. ., concurring and dissenting in part, supponied the
majority’s amempt 10 enable an inmate %0 prove Ceferse coursels negligence and
Maseried that lower courts would have opporunities fo “achiove progressive
develcpment of this area of the law.”" Dissenting #om the igea of allowing states %
ceveiop standards for judging counsel effectiveness in capitsl cases, Justice Thurgood
Marshall noted that the quality of counsal has vared considerably from case 10 Case,
depencing in part on the attomey’s caseload and the cefendant's abiity % aford
representation *

i Iight of the gravity of capital proceedings, Justice Marshall felt that it was not
proper for different locaies 1o have cifferant standards for counsel COMPatancy DEcause
this would result in randomness in delberations. Al the same time Justice Marshall
recogrized that uniform stancards 10 a5S0sS COunsel compelency were not possitie,
noting that it is “oflen very cifficult 10 tell whether & defendant convicted afer a triad in
which he was ineflectively regresented would have fared better if Mis lawyer had been
competent ™ He aiso feit that placing the onus on the inmate 1o prove Incompetence
imposed a formidable burden™  Instesd. he suggested, evidence of inefective
assistance required a retrial “regardiess of whether the defendant suMered demonstrable

projusics ™

" wsa
"o
* 1. ot 708
"o
“ar
®roe 12,



Justice Marshal cbjected %0 the majrity's urwilingness to demand stricier
adherence 10 due process when the proceedings are capital in nature, noting that the
"severity and imevocability of the sanction 8l stake® demanded that competency
standarcs “be appiled especially stringently in capital sentencing proceedings.

Noting that “capital proceedings need 10 be poiced at ol stages by an especially
vigiant concem for procedursl faimess, ™ Justice Brennan emphasized that review of
Cafonse counsal's performance should be avallable at every stage of the crimingd
process, He wanted 10 hold coursel especially resporsitie for @ high standerd of
representation regarding B presentation of mitgation evidence at irisl, which he feit
WOUld minimize e possibiity of & death sentance being Imposed out of whim, passion,
projusice. or mistaks™ by emphasizing due process during the developmental stage of
Ao proceedngs.

n Indana, the state of the law remains that the Strickiend test is appled
inefloctive assistance of counsel claims that arise from coursel conduct at any stage of
the crimingl process, whether at the plea hearing,™ during ¥ial. ™ at the penaity phase,™

a7

i e 704,

* 1 ot 705 (quoting Eddings v. Okishome, 455 U.S. 104, 118 (1882){0'Conncr. J.. concurming])

¥ nd. Professionsl Condust Ruse 1.1

™ Se0. 0.0, ME v Lockhet 474 US 52, 106 S.CL 308, 88 L Ed.2d 200 (1645) (conviction and
sarience reversed due 10 ineffective assistance &t guilty plea hearing) and Prowel v. Stale, 741
NE2d 704 (In2 2001) (same). In order 10 establsh that a guity plea would not have been

entered If irial counsel had performed sdequately, The cOMVICd Must show Tl & deferns wis
Ovetioskad of Impaired and that e was » reasonable probabiity of success ot tral i st 717,



on direct appasl.” o 81 postconviction proceedings.® On judicial review of 8 conviction
or sentence, a defendart may raise a clam of inefective assistance at any stage of the
redew procass. whether immediately after trial on & Motion 10 Comrect Emror, soon
thereafter on drect appeal 10 owr Supreme Court, later on pettion 10 the trial court for
POSICOMACEon relied ™ on appeal 10 cur Suprens Court from the denial of POSICOMICSCN
rebief. ™ on petiton to the federal district court for writ of habeas corpus (as long as & was
frst raised in state court) ™ or on appeal 1 the Seventh Circuit Court of Appeals from the
Serial of that writ (same) *

To establsh & viclation of the Sbah Amendment right to effective assistance of
counsel, the cefendant must prove both deficient performance and resulting prejudice.’

™ See. 0.0, Dlon v. Duchwonh, 751 F 24 696 (T Cir. 1984) (comAcson and senence reversed
dus 10 neactive assistance al irial) and Miller v. Andevson, 255 F .34 454 (7 Cr, 2001) (same)

* Soe. 0.0, Bowww v, Aken, 38 F 20 850, 852 . 1, (T™ Ck. 1901) (sentance reversed dus 10
inefective assistance al penalty phase).

" See. 0.9, Beo-Yirayl (2% Greagree C. Dovis) v State, 738 N.EL.24 253 (Ind. 2000) (1984
semence reversed al posiconvicion procesdings due 10 ineffecive assistance of appelate

courael)

Note Bt prowing ineflective sssistance of appeliale coursel Mmay fequire the petitioner
overcome Te double presumption of atiomey competence at both trisl and appeliate
Woods v. Stade, 701 NE2d 1208, 1221 (In3.1998)

N Ses. 0. Daniels v. State, 741 NE2d 1977 (iInd 2001} {evidence nsuficient %
Seferdants postconviction coursel Pafective e allegedly fallng 10 investigals and
mitgaticn evidence)

¥ See. 0.9, Ben-Yisrmyl (S%a Greapwe C. Davis) v. State, 730 NE2d 263 (nd. 2000) (st
POACOMVICHN proceedings, 1964 sertance reversed due 1o ineffectve aasatance of counsel).

™ See, 09, Rondon v. State, 711 NE2d 508 (Ind. 1993) (on appeal fom he denial of
posticonviction reliel, 1585 sentence reversed due 10 ineflective assistance of coursel).

" Ses. 05 Brower v Shette, 917 F.2d 1308 (™ Cr. 1900) (on petiion for wet of Pabess
COpPUS, vt count reversed 1978 senlence on grounds of nefective assistance. reversal
sffrmed on appeal)

" See. 0.0, MBar v. Anderson, 265 F.3d 455 (7™ Cir. 2001) (on sppeal from district court's denlsd
of pattion for writ of habess Corpus, 1991 santence and SOmviction reversed dus © neffectve
assstance).

is
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Both the performancs and prejudics compongnts of the ineflectiveness inguiry ane mixec
questions of law and fact™ Proving deficient performance requires showing that
counsel's parformance fell below an objective stancard of reascnableness based on
prevaiing professionsl norms ™ Proving prejudica requires showing that them is a
reasorable probabilty that. but for counsel’s erors, the result of the proceeding would
have bean different '™

A reviewing Court presumes that counsel’s Derformance was effective, and
overcoming this presumption requires “strong and convincing” evidence. '™ Indeed, “the
defencant must overcome the strongest presumpion of adequate assistance. and
judicial scruting is highly defersntial” to that presumption.'™  ineffectiveness of coursel
revolves aound the particuar facts of each case. Reviewing courts wil not speculate
about whist may have been the most advantageous strategy,” and isclated bad tactics

" Sorichiand, 466 US. w647,
"2 ate50.
™ Ben-Yigrayl v State, 720 N.E.2¢ 102 (2000)

" However, JAJ analysls focussing solely On Mere OUCOMe detsmmination, wihoul amenscn 1o
whather the result of the was fundamentally undalr or urvelable, s defective ”
Lockhart v. Fretwel, 508 US. 384, , 113 SCL 833, 842, 122 LEA 29 180 (1993). "To set
ssde 8 conviction of sentence solely because T culcome would have teen dferert bt for
counsel’s emor may o deferdant a winal 10 which the law does not endite him." M. ot
350-70, 113SCL o (emphass added). In Lockhant, he defendact sought relef based on
his atiomey’s falure 10 make an objection at his sentencing proceeding, an objection sustainable
Under Case law ot the Bme of the proceeding Byt that wis e cvermued. The U S, Scpreme
Court refused 1o grant the defendant a “wind'al® tased on foruious Sming. and held that the
deferdant had sfleced NO prajudcs within the meaning of Sirckiand because the sentencing
result was nether urvelabie nor fundamentally untalr

"' Becefiel v. State. 716 N E.2d 506, 912 (ind. 1989).

" Bew-Nisrapd, 738 N.E 24 m 262 (ciring two ofder capinal cases, Conner v. Seave, 711 NE 24 1238, 1252
(Ind 199%) sad Bugphler v Sisre, , 690 NE.24 16X, 19496 (lad 1997)).

" See. 0.0, Lamdwt v. State, 743 N.E.24 719, 743 (lad. 2001) (hoksing that it was reasonable
for counsel 10 emphasize e delendants character during he penalty phase instead of relying on
compiicaled martal health ssussl Wisehet v. Stete, 603 NE24 23, 48 n. 26 (ind. 1058)
(IWirich withesses 10 call is e egitome of @ stralegic decision ”). Wisehart v. State, 050 N E2d
23, 48 (In2. 1968) ("When miigating evidence has siready been presanted, the falure of counsel
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or Inexpedence does not necessarly amount o nefective assistance, nonetholess,
parfunciory represantation does not satisfy the Sban Amendment'™  “Coursel is
afforded consicerable dscretion in choosing strategy and tactics. ™™ Coursel Is given
signicant deference in choosing 8 stratagy which, at the time and under the
Grcumstances, he or she deems best ™™

10 dupiicate during the cenalty phase e migating evidence presented 10 the jury dunng the guit
phase does Not coratitite deficknt perdormance. ”) Scwwn v. State, 801 NE24a

(Ind 1556) ("A decision regarding what withesses 10 call s @ matier of ¥al strategy which an
mmnmwa-mwv.mmn.mmmm.tm
(A8 & mater of trisl sirategy. # deferse counsel In 8 Capial Case may decde whal is the Ses!
wnmmummm nvestigaton inlo potentally
EVSence, & defenss coursel may decde that sﬁﬁ“kﬂ%ﬂbmnmqun.
mitigation evidence, defendant’s background history such as @ history of drug abuse and a bad
famiy ¥e.").

' Smth v Stade, 547 NE.2d 817, 819 (ind. 1889}
' Wiinides v. State, 2001 WL 738087, *9 (Ind)).
s

T efective assstance of counsel claims Include claims of other eor that, due 1o walver o
previous review, could only be raised In subsequent review proceedings by characienizing the
Chaima & Nefective asstance of Counses, DACUNe SCh claima Mmay Do resed on Seect appesl,
In postconviction procesdings., or, Iif raised In state court, on petiion for habess compus. See. 0 4.
Ban-Yiwwyd, tivle Christopher Peterson v State, 729 N.E. 24 102, 110 (Ind. 2000) (Ban-Yisrwy's
fadure 10 object ol trial 0 jury instructons nomMmally results In walver of the opportunity to
challenge Te Natructions on appesl; Srther, If 80 i53Ue was KNOWN 8nd available dul NSt Neised
on direct appedl, & is nomally waived. Ben-Yisrayl's faliure 10 challenge the Instructions both at
Hal and n his drect agpedl resuiied in & double wiiver; 30 Sur Supreme Count recast Ben

S

preparation are determined in part by what is ot stake . . . " Ind. Professional Conduct Rule 1.1,



prosecutor o witness statements.”™ fallure to proffer or object to jury Instructions, ™
opening e door 1o damaging evidence that would ctherwise not be allowed.'"' and
basic lack of preparation.™

On the ohir hand, 88 O Sugreme Court has said, cefense counsal is not
required % prophesy and act In accordance with future court rulings.'”  And while
counsel “should act with commiment and dedication 10 the interests of the clent and
Wi Zaal In RAVOCRCY upon T chent's behall """ reasonabieness is the standard, and “a
lawyer's tahure 1o be 8 Jurisprudentiasl clarvoyant does not support & dam of ineffectve
sssistance of counsel.”'" “|AJthough egregious errors may be grounds for reversal, we
co not second-Quess Srategic Cacsions raquiing reascnable professional judgment
oven ¥ the sirategy of tAcic. in hindsight, did not Dast Serve the defandant's interests. ™'

Of the 86 ndana defencarts given 8 cagital sentence since Oour capital
sentencing statute’s1877 implementation, 14 have had their sentences (and in some
cases, also their convictions) overtumed due 1o ineffective assistance of counsel. in
SOME CASAS, CRNIN WaS MeINStaad On fMand, in other Ces 8 plea bargain resulled in

" Yo prove ineflective assistance of counsel due 10 the

prove that he obyection would have Deen sustained and hhat the fallure resuited In prejudice.
Wiiskdes at *7, see 830, Timbacisks v. State, 800 N E 20 243, 259 (g 1997).

" Ses, 0.0, Lambert v. State, 743 N.E 24 719 (Ind. 2001).

""" See, 0.0, Miller v. Ancerscn, 255 F 34 455 (T™ Cir. 2001),

" Ses, 00, M

') State v. Vian Clsave, 674 N.E 24 1293, 1303 {led. 1998).

"™ Commant 16 Ind. Professionsl Conduct Rule 1.3 Diigence, which grovides that a] ewyer
stal act with reasonable diligence and prompiness in represanting » chert.”

" Van Cisave. 674 N.E 2d at 1303 {supea. note 43).
'™ Wiinides at *S (supra, note 35) (quating State v. Moove, 678 N.E.2d 1258, 1261 (Ind. 1597)).
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a torm of years.""” Thirteen of those 14 reversals were of serfences imposed prior to
the acoption of Indiana Criminal Rule 24 governing agpointed deferse counsal
A._The Indians Public Defender Commission
Ine Pubic Defender Commission

In 1989 the Indana Gerwral Assembly created the Indana Public Defencier
Commission 1o make recommendstions regarding standards for cefense senvices
provided to Indigent defendants, to adopt guidelines and compensation schedules for
reimbursement of 8 county’s costs of provicing indigent defense senvices, and 10 review
and Bpprove requests from courty Sudions for Captal case rimbursenwnt from e
Putiic Defense Fund, 8 fund also created in the same aw.'® The Commission's
enatiing statute requires the Commission 10 do the lollowing:

T, T

provided for cefendants aganst whom the state has
oy et S
the 3

(A) Determining indigency and eligitilty for legal
FODraSertaton,

(B) Selection and qualicstions of sfiomeys ¥
represont indigent defencants at public expense;

(C) Determining conflicts of interest; and

"7 1 chvonciogical order of arginal capital sentence imposition, hose 14 consist of: (1) James

:
g
:
§
.
:
§
i
i
i

Spranger, DOB 92084, (8) Van Cleave, DOB &/1/82 (on remand, capital senmence
relnstated); (7) Charles Smih, 10/10453; (10) Crioke Bomand Ben-Yiseayt, ti'a Graagres C
Davia, DOB 1862, (11) James DOB 72264 (12) Gorta Reynaldo Rondon, DOB 1/048;



(D) Investigative, dedcal, and other suppont
Services necessary 10 provide adequate legs
representation.

(2) Adopt Guideines Bnd standards for indigent Jelerse
snices under which the counties wil be elgile for
: under 1C 33-8-14, iIncuding but not limited

10 the following:
(A) Detarmining indigency and the elgitilty e
WGal representation:

{8) The issuance and enforcement of orders
requiring the defendant %0 pay for the costs of court
appointed legal representation under IC 33.6.11.%

(C) The use and sxpenditure of funds in the county
supplemecasl  public  defender  senices  fund
established by IC 33-9-11.5;

(D) Qualifications of atomeys 10 represent indigent
defencants at public expense;

(E) Compensation rates for salared, confractual,
g assigned counsel. and

(F) Mirimum and maximum caselcads of public
defender oMces and CONract SNOmeys.

(3) Make recommendations conceming the delivery of
indgent defense services In iIndiana.

(4) Make an anrual repont 1o the govemnor, e Qeneral
m.mmug-nounmRWdN
Putiic Deferse Fund.

The Commission is composed of the following eleven members, none of whom
miry be 8 law enforcement officer or 8 court employee:

(1) Throe members appointed by the govemcr, with no
more than two of these individuals belonging 10 the same

political party.

(2) Three members appointed by the chief justice of the
SLpreme oourt, with no more than two of these indvicuals
belonging 10 the same political party.

e nea



{3) One member appointed by the board of trustess of the
Indana crmingl Jstice insttute, who s an attomey
admitied 10 practics law in Indana;

{4) Two members of the house of representatives 10 be
appointed by the speaker of the house of representatives -
- the membars appointed under this subdvison may not
8 from the same poliscal party. and

(5) Two members of the senate, 10 be appontad by the
spoaker pro tempore of the senate -~ the members
FPPONed under this subdivision may not be from e same
poltical party,

The Indians Supreme Court's division of stale Court administration rovides
general staf support 10 the Commission and may enter into contracts for any addtional
Stalf supoon et the dvision determines is necessary 10 implement the Commission's
m.'ﬂ

8. Criminal Ryle 24

In 1930, its first yoar of operation, the Putiic Defender Commission worked on
PeRpAing B DOpOoSed New Court nde regarding the competency, compensation, and
workioad standacds %0 be required of appoirted dedenss counsal in Capital Cases, and in
the fall of hat yoar submitted Rs proposal to e Indana Supreme Cout ™ The
following spang, 1991, the Indiana Supreme Court issued a draft proposed amendment
to Criminal Rule 24, incorporating many of the Commission’s recommandations, and the
Commission submitied a writien response %o the Court.™ That fal, on October 25,
1991, the Court amandad Criminal Rude 24, effective January 1, 1982

)C 335-139(a).

ic 338134,

= ingiana Putiic Defender Commission, Aanual Report, 19962000, p. 3.
" ndiana Pubc Defender Commission, Asnual Regon, 19962000, p. 3.
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Through the adoption of Rule 24, indana became the second state in the nation
0 enact ndes nQuinng capital cefense courdel 10 have specigiized training and
experience in order 10 better Cefend a captal defencart.™ 0 be acequately
compensatod in order 10 attract able pracEBoners. '™ and 10 have & workicad that aliows
the tme racessary 10 efectively defend 8 captsl defencant  Both prosecutors and the
defense bar sgree that Rude 24 has improved representation by caphal delerse
lawyers. ™ A death penalty verdict retumed [since e adoption of Rule 24 i8] mom
ikely 10 be Sustained on ApDeN, and the acpeliate court 5] less apt 10 find that deferse
coursel was rffective "

A review of a recent capital sentencing order from an Indana trial court reveals
atlerfiveness to Rule 24's requiremants. in the summer of 2000, a jury found Michasl
Overstroot guilty of P confinaemant, raps. and murder of Kelly Eckart. In paragraph two
of its 26-page Order sectencing Mr. Overstrest 10 death. the trial court stated that Mr.
Overstreet's original appoinied coursel had been replaced with two, Rule 24-qualfied

§

In 1999, the Inols Special Supreme Court Commities on Capital Cases “Tound that the most
Important and efective means of BANgINg Aot posiive IMprovement in Capial rals would be
he sstabiahemact of minkmum raining and wpenence standards for the atiomeys who Iry those
cases.” Findngs and Recommendations of e Speclal Supveme Cout Commitise on Capital
Cases, Fizgersid, Craiman, 01 of Executive Surmmary (suprs, aote 5). For the Al dacuasion of
this 1opic In that report, see also pp. 333,

"’Lammuocmwn Captal Cases, 29 o L. Rev. ot 509 (supra,
note

a7



Sedense Counsel when the State flad its Jeath penaity charge, noting in refevant part as
follows:

counsel pursuant 10 Rule 24(8)(3). Mr. Baldwin qualifed
25 load counsel and M. Nugent qualifed as co-coursel as
roquired pursuant to Rude 24(B)(1) and (2) respectively. '™

Rule 24 provides an indigent captal defendant with at least fve exdra saleguards
designed o ensure that the defendant’s legal represantation is propedy qualifed. First,
Rude 24 reguires the appaintment of two atiomeys, sach meeting minimum CoOmpeatency.
worklond, and compersation standarnds, 10 represent a capital defendant.

Second, Rue 24's competency and tréining standards establish baseline
perence, siil, and continuing education levels in capital iligation for capital defense
attomeys. ™

Third, Rule 24's workdcad standards provide standarcs designed 10 ensure that a

T Aty 31, 2000, State v. Oversireet. “Order On Sectance Of Deat Purscant To Indana Code §
3550-249" of Jusge Cynthia S, Emies, Johvson Supercr Cout. 0 o dfferent case, Judge
Emkes vocated a death sentence In posicomviction procesdngs. fndng appelisle counsel
naectve for faling 1o reise on agpesl Yial counsels faliure 10 present Mgating evidence al e
penaity phase. Our Supreme Court agreed and sffiemed the Posiconvicion cour's dedision. See
Ben-Yiseyl, T38 NE2d 253

T ndiana's Rules of Professionsl Conduct also require competence, but have less cosrcive
power than Rule 24. "Maintaining Competence. To maintain the reguisis knowiedes and sl
Werper should engage In continuing shudy and educaton” Ind Professional Conduct Rule 1.9,
Comment.



capital cefendant's atiorney has suMcent time %0 devole 1o the case.

Fourth, Rue 24's COmpensation standarcs are designed 1o aract qualfied
atorneys 10 take on capital representation.

Fifth, the threat of withholdng reimbursement from counties and cefense
ANy O35 nfrCemant power 10 Rule 24,

Rule 24: two defense aiomeys

Rue 24 requires the appointment of two aOMeys, each meoting minimum
COMPAtency, workicad, and COMpensalion sSandarts, 10 regresert & capity
defendant. ™ Rude 24's provisions regarding the trial phase begin with the requirement
that upon he stale’'s request for the death penaity, a tial court must appoint for an
indigent defendant two capital trial qualied counsel.'” The Rule states as follows:

Upon a Sinding of incigence. it shall be the duty of the

ROge presiding In & COpIM CBSS 10 rler & wWiitlan Order

specificaly naming two qualiified aliorneys 10 refresent &n
Mha“MMQMMh

BOuUght.
Thus, an indigent capital cefencant in Indana s provided with two deflerse amormeys.
The nde only appiies o Captal Cases requinng Sppointed counsel and has no bearing on
CApIY Cases in which privastely retained counssl might e employed.

ma&m}ldnhﬂpunﬂ““mﬂu“nqﬁﬂmh
atteacted wide stenon ™ Indiana Chief Justice Randall T, Sheperd, Bailding indlana 'y Legal Prefesion,
o, L Rev. (2001). Ser alio Sellmore v. Saave, 602 NE2M4 111 (1992), rehearing devied (ndigent
defendant is entited 19 appointment of Two qualfled smomeyy in capital tnal)

" ied, Crim, Rute 24(8)



Rufe 24: competency and training
Rule 24's compatency and lréining s8andarcs provide safeguards designed 10
ersure that 3 capital cefendant’s attorney has sufoent expenence, skill, and continuing
ecuLCaton In Capis Igston
One of the atiomeys appoinied by the court must be designalad as kead counsal.
To qualify 88 Wad trial counsel, an aNOMay must meet certain minkmum criminal Ktigation
experience and specialized capital Fraining standards™ in accordance with the following:

(a) be an experienced and active irigl Dracitions: with &t
least fve (5) yoars of oriminal ISgation expenence:

(B) have prior expanence as lead
fower than five (5) felony jry trials which were tried

"
5
g8

"0 Connor Questions Death Penaity,” WMQWhmmvmmm
on National Putie Radic, Morming Edition, July 3, 2001,



the defense of capital cases in & COUrse aporoved by the
Indana Pubiic Defender Commission. ™

These peovisions reganting experiencs and Yaining do not apply in Cases whare
coursel is employed at the defendant's experse.'™

In 1992 the Public Defender Commission assembied a roster of attomeys who
met the above Rule 24 qualifications for sppcintment in Capital cases a5 lead or co-
counsel ol ¥y, Or 88 appelisie counsal. InClusion in the roster is not required for
appointment in a captal case. The roster's purpose is 10 ad to trial judges in finding anc
appointing qualifed counsel,™ The Commission maost recently updated the roster in
1995 after requesting Sorneys 10 update thelr information, and the roster is available
m'-

Rule 24: workioad

Rule 24's workload standards provide safoguards designed to onsure that a
CapRa Oefencant’s ahiomey has sufficient time 10 Cavole 1o the case. Criminal Rude
24(8)(3) requires that appointed trial counsel not Carry Cassloads excesding 20 open
felony cases whie ™he captal case s pending In the tnal court, that no new cases be
a58igned 10 trial counsel within 30 days of the capital trial date, and that none of the ial

™ 1nd. Crim. Rude 24(B)2).

"™ In 1930, the Minois Special Supreme Court Commities on Capial Cases
not only agporied defense courssl Dot alsd relained deferse counsel and prosecuton te
required 10 meet certain MINMUM experence and training requirements.  See Findings any
Recommendetions of the Specisl Supreme Couwt Comiiee on Capited Cases, Fitzperald,
Chaiman, 1310 (supra. note 5). See also » 1500 nde adopted by the Nevads Supreme Court
that notes "It & gontant hat counsel e the defendant, whether retained o apponted, Possess
the abiity % represent the delendant with reascnable professional competence” and reguires

i

has the cOMpetence and abiity 15 represent & defendant in & capital case.” Jd.

T Ay 10, 2001, memorandum from Indiana Putiic Defender Council staff atiomey Paula Sies
10 InSana Crmingd Law Study Commission staff atiomey Kathnyn Jareway.

'™ See www.state in usjudicaryadminpud_delattindex. himi
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coursels cases wil be sat &r tial within 15 days of the capitel ¥iad date. The rule
800ras54s the workicad of appointed and salaned captal counsel as follows:

In Te appointment of coursel. the nature and volume of

e workload of apponted counsal must be considersd to

assure that counsel can drrect suMcent attenson %0 the
cefanss of & captal case,

of the trial setting in the captal case; and

(iv) compensation is provided as speciied
in paragraph (C)."™

Rule 24 compenaation
Rule 24's compensation standards are designed to atiract qualified atiorneys ©
take On capitsl represertstion. To ensure compensation sufficient 10 attract competent,

™ ind. Crim. Rude 24B)3).



effoctve capial trial practiioners, Caminal Rude 24 mandates & baseling hourly rate of

$90 per howr ™ The county that requested the capial sentence pays this expense,

which is 50% reimbursatie by the Commission if the county complies with the provisions
of Crimindd Rule 24 Regding compensaion of trial counsel and funding for
rivesigative, expert. and other services necessary to prepare and present a capital

deferse, Criminal Rule 24 provides as folows!
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appointed capital counsel are eligible for houty compensation of up 10 $125. See PA 914583,

sec 10,

" lncis’ recertly enacted Caphial Crimes Litgation Act efective January 1, 2000, provides that




community, the apponting jJudge may request the
Executve Director of the Owision of State Court

ASministation 10 suthorze paymant of a Cifferant hourty
rate of COMPEnsation in 8 sDecific case.

adequate deferse at every stage of proceoding,

the sentencing phase, &s Cetermined by the Mead
of e local public defencer agercy o office, o In e
event there is no agency or office, by the trial judoe as sat

In 1980-2000, the Commission bDEgEn studying the e of salaried pubic
defenders as counsel in capital cases 'Y Some daims fom Marion Courty, 0., those
rolated 10 the cases of Stsfte v. Gross and Stade v. Veal had been cenied in part

"' Ind. Cam. Rule 24CX 143
' Inglana Pubiic Defender Commission, Annual Report. 1890-2000, p. 4
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cases for a period of time death penalty qualied salsried pubtiic defenders were
In part this lead 10 the Supreme Court's recent amencment 10
Criminal Rue 24 providing for the use of salaned capitsl public defenders ' That

because the amomeys’ hourly COmPensasion rate dikd not comply with Rue 24. In those

handing the cases.

m«wm §ggzavees
mwm nmmmwmm h

. maum m ¥
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'S See Putic Defender Commission sta® stiomey Thomas M. Canusilic’s May 28, 2001,
memorandm 10 Crimingl Law Study Commission siaff atomey Katheyn Janeway.

M ina Crim. Rude 24(CK4)




During 1998 ang 1999 the Pudiic Defender Commission amended its captal
guidelines 1o provide ‘or rembursement whace standly counsel has besn apDoINted for
a defendant who has waived the right to counsel. Such counsel must meet Rule 24 lead
coursel requiremants, ™!

Rule 24: reimbursement

Fifty parcant reimburserint 0 counties of capital deofense costs provides
ncentive to comply with Rude 24, The threst of withholdng remdursement from
counties and defense attomeys adds enforcement power 10 the Rude.

In 1991 the Commission adoptad eligitiity Quidelines for county reimbursement
from the Putlic Deferse Fund of the costs of indigent defense senvices in capital
cases ™ The guidelnes became effective Janusry 1, 1902, and require strict
complance with Craminal Rule 24,

Recerdly, Vanderburgh County had 10 repay reimbursement funcs because trial
counsel in two capital cases erronecusly Certifad that thay ware in compliance with e
workicad restrictions set forth by Rule 24(B)3)."" In Stafe v. Prowed, the county had 1o
rotum $18,808, and in Stafe v. Wrinkles, ™ county had 1o retum $31,098 dus to trial
counsel's substantial non-complance with Rule 24,

"2 Inclena Pubic Defender Commission, Arnusl Repart, 19982000, p. 4.
.
M

" Tom Hinesley, Jusicial Review of Death Sandsnces in indlana - Ofice of the bl Defandes
of indane. paper presented 10 the Criminal Law Study Commission at its October 2000 meeting,
revised May 2001. See also Carusilo mamo 10 Janeway {supra, note T3).

M Wrinkdes, who Rad confessed, remans on Indana’s death row because owr Supreme
Cout found that his coursels Rule 26 workioad viclations &d not constiute deficient
pediormance o neling prejudics.  See Whinkles at *1817 (Ind). Mr. Prowel, who had Seen
advised % plead wihout baneft of a plea agreement, Pad Mg Convicsons and senlence
overturad See TAINE2d s 798



On apgeal fom the denial of postconviction reliel, our Supreme Court reversed
Vincent Prowel's guity plea and death santence on grounds of ineffective assistance of
coursel for fallre 10 Ivessgate and present misgating evidence. The Court found Rule
24 workload violaions that may have conbtributed to the deficient performance by
coursel '“

The Court found that Mr. Prowell’s counsal carried 8 workdond of neardy twics the
number of cases allowed under Criminal Rule 24 and had 8 majr felony trial scheduled
for the period Rule 24 seeks 10 devots 10 the captal representation. As counsel testified
at the postconvicion hearing, given the rigors of counsels high caseload and the
domands of Ns cther felony case, counsel was not prepared 10 Iry Mr, Prowell's case.
Counsel 1esified that he took N0 steps 10 select a jury, wass Ot prepdred 1 Gueastion
polental capityl jurors, was not prepared 10 present a defense In the guit phase, and
was not prepared 10 present mitgation. instead, coursel advised M. Prowell to plead
guity 10 two ceath-penaity-cligitie murders without 8 $8ntencing agresmant.

The Court found that in light of counsel’s fallure %0 investigate and present he
severity of Mr. Prowel’'s mental hesith groblems, which related to any insanity defense.,
to the plea of guilty tut mentally If, and 10 the appropriatendss of the death penalty,
there was & reascrable probabilty that the trial court’'s decision to sentence Mr, Prowell
o desth was & direct result of cournel's inaffectiveness. ™

However, viclation of Criminal Rude 24 is not pev 3¢ ineflective assistance of
coursel requirng reversal, Matthew Wrinkdes attempted to overtum his conviction and
capital sentonce for the murder of his wile and her brothar and sisterindaw. The
evidence 8 Yigl showed that wife Debbie Wrinikdes had taken the couple’s young

" See Prowell T41 NE 24 704. On remand, he State dropped its request for B death panalty
aganst Prowel.

718,



chilkiren and moved in with her brother and his wife, A, Wrinkles dorned an army
camoufiage uniorm, painted his face, jumped the backyard fence at the in-aws’ home,
Gt the telephons Iines, and shot all Bree adults in front of 2w young chilcren. "'

On review, Mr. Wrinkles argued that his two aopointed atiomeys, each a part
e public defender, acted deficiently Decause throughout his representation each
lawyer carried a felony caseload exceeding that permitted under Rude 24(B)3)c). '™
The rnde requines that salared or contractual pubiic defenders can only be appointed as
trisl counsel in capitel cases if the public defender's caseload will not exceed twenty
feiony cases whie the capital trial is pending. that no naw cases wil be assigned 10 the
putiic defender within thity days of the capital tral; and that none of the public
Sefencars cases wil be set for trial within Mtoen days of the capial trial. Our Supreme
Court described the noncompliance thus (record citations omitted, inlials Lsed for

Although attorney D was in compliance with subsection
(BXINCKD) of Rude 24 whan M was appointed lead counsel
on July 21, 1954, he was out of compliance a month later.
When attomey V was appointed co-coursel on July 28,
1994, his Inventory of pubiic defender cases totaled

tw0 open folory cases, more than twice the

felony
felony
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that the average tme spent on 3 capital Case that goes ¥
Jry tial through complesion s 1000 hours for wo
Nomeys, He lastfied that that number varies depending
on e complexity of the case. ™
Noting that the two lawyers spent more Bhan 720 hours on & ¢ase in which the
Gefendant condessed and that no deficlent performance was apparent, ™ Coun
Conchuded that the posioonviction court did not @ in its delemMminaion that counsal were
nct ineffoctive based solely on ther non-compliance with Criminal Rule 24"
The Public Defender Commission's county reimbursement guidelings crovide an
important incentive for complance with Crminal Rule 24's mandates, given the
Himalayan county Costs asS0cialed with 8 capital case. As our Supreme Court stated in

Prowed.

regurements of Criminal Rule 24 am not met. The most
cbvicus remwcy is found within the nde itsel. that is,
redsing 10 COMpDaraals & county for atlomeys’ fees and

Some counties have not appled for rembursement for certain cases, but the vast
majorty of capial case @pPenses are reimbursed.  Since e advert of the
reimbursement guidelings, the 10 cases in which the death penalty was imposed have a
range of rimbursements from $6,110 to $277,043.'" The average reimbursement is

bl " F TR}

™ o7,

"™ Prowsd, 741 NE2d st 718,

" Deta In this pamgraph and bar graghs on B following fhiree $ages are from Canuslio memo
10 Janeway (supra, nole 73).



$42307. ¥ the highest and lowest rembursements are excluded the average
reimbursement is $52.981. For the 18 e without parole ("LWOP™) cases, the range of
rembursements is from $7,389 to $143.258. The average reimbursement is $57.373. o
the hightst and Iowest resr2ursamants 800 axciuded the average rembursement for life
withont parcle cases is $55,120.  For the 35 cases resuling in a term of years, the
range of reimbursements is from $4,053 10 $132823. The average meimbursemant is
$28042. if the highest and lowes! reimbursements are exchoed the sversge
relmbursamant for @ term of years is $25.504, Bar graphs comprising ™e nexd three
narpes of thes report ifustate the sbove three rermbursement ranges.

In reviewing the above data, or any other cost data for death penalty cases.  is
important t0 keep in ming that each case is unique. For example, costs can vary
Copanding on whaether & Case is tied Or plead, and whether the plea comes early in the
Case O durng gl For further discussion on the variables connected with case costs,
see this report’'s Section V "Mow the cost of a death penaity case compares 10 that of a
case where the charge and conviction is ife without parcle.”

S Public Defense Fund
In 1586 at the same Sme the General Assembly created the Pubiic Defender

Comemission, # aiso crested the Public Defense Fund,™ & state funded, norveverting
coffer dedcated %0 “recelve court costs or other revenues for county reimbursement and
administrative @xpenses.”'™ Other states and the federsl Qovemmant have recogrized
the vakus of such a fund 10 the fair administration of justice ™

T S0 IC 33914 ot 50
I 500 I 3391401 (As added by PL 2841989, Sec.5).
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Tre Indana Supreme Court's division of state court administration manages the
Fund™ through the Indana Putiic Defender Commission. which &3 noted above
established the Funds rembursement guideines. The General Assembly nitiglly
provided for an annual appropdation of $550.000 for the Fund, in 1995 incressad the
appropration 10 $1.25 milion, and in 1997 increased the appropration 10 $3 millon. For
the bisrrium beginning July 1, 1999, he General Assembly set the annual approgrision
ot $2.4 miion.™ These figures comprise 2w only S2ate assistance ghven 1o Indlana’s 92
counties for providing indigert cefense services. Less than 20% of e annual
8ppropriation Is used for capital case reimbursement. ™

The county aucior Ntaes rolmbursemant for iIndigant capital defense services
by submitting 10 B Indand Public Defender Commission 8 written request ouiining
CoMifag axpendiures, acconding %0 the following:

A county auditor may submit on @ Quanarly basis &
certfied mequest %0 the public defender commission for
roimBursamant from the pubiic ceferse fund for an amount
o0l 10 My percent (50%) of the county’s expenditures for
Indigent defense services provided 10 a defendant against
whom the death sentence is sought under IC 356.80.2.9."™

If the Commission cetermings that the county aucHOr's request meets

" 1 June. 2000, Senator Richard Brary, Indiana Putiic Defender Commission mamber and
Crminal Law Study Commission member, stiended & Urited States Department of Justice
Symposus i Washington, D C., whers then-Unitied States Atlomey General Janst Reno refemed
10 P Ndana reimbursement Lrogaam aa & model 15 De followed by other states. Acnual Regort.
Indana Putiic Defender Commission, 1850-2000. p. & After llincis Govermor Ryan issued his
morstosum on the death penalty in Iindis, Binck eatabiished & special und 1o provide addtional
Money 15 both pubbic defenders and prosecutons for hiring more atiomeys and investigalons. and

" S IC 330-14-1 (Ax addod by P L.I84.1989, Sec %)
" naara Pusic Defender Commission. Anrwel Report. 1856-2000. p. 8.

"' Putiic Defender Commission staff atiomey Thomas M. Carusilo’s Judy 10, 2004,
memorandum 10 Criminal Law Study Commission sta¥ atomey Kathnyn Jacsewsy.

"ic 094,
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Commession reimbursement guideiines, InCiuding Compliancs with Caminal Rule 24, the
Sia%e court Administrator certfias 10 ™ state audtior that the county should be pasc 50%
of the agproved expenditures. Indlana Code § 33-9-14-4 outines these provisions as
folows

{5) Upon receiving certification from the sisle court
POMINESLrator, e auditor of state shall Ssue & warrart 10
the treascrer of state for dsbursement 20 the county of the
contified. "™

Giving pricrity 10 capital defendants, the General Assembly has provided that ¥
morey In e Fund falls below 8 Cartain level, the Comwmission suspends
reimbursements 0 counies for nonCapital Indigent deferse ampendires untl

replenishment of the Fund at ™he next fscal quarier, 88 provided by the following:

2

"ic 39S



the amount cortified by the state court Sdministrator for
sach county enitied 1 reimbursement shall be prorated. '™

2._Public Defender of incliang

In 8dation 10 the work of the Pubic Defender Commission and the competency.,
traring, workicad, and compensation standarcs set by Crimngl Rule 24, inmates with a
captal sentence are provided counsel with the nstitiulonal axpertise and rescurcas of
INSana's offce of the Pubiic Defender.

I 1945 1o Indana General Assembdly created the ofice of the Putiic Defender,
one of the first of its kind in the nation.  Somae states, even those with high numbers of
captal defendants, stil have no Insthution comparable 10 that of the Pubiic Defender of
ndana 'Y The Public Defender is a lawyer appointed 10 & four-yedar Serm by the Indiana
Suprama Court, the enabling statite of which provides the following:

Thers is heraby crested the office of Public Defender. The
pubiic defender shall be agpointed by the Supreme Court
of the state of Indiana 10 serve at e pleasure of sald
court. for & term of four (4) years. He™ shall be a resident
of the state of Indlana, and 8 practicing lawyer of this state
for at least three (J) years. The Supreme Court is
authonzed to such jests a8 it may Ceam roper o
Setermine the of ary applicant for appointment. "™

The purpose of the public defender statiute is 10 provide gl Sssistance at pubic
expense for Bose who voluntarily seek and ohwrwise cannct afford %o obtsin the

assstarce of competent counsel.'™ The State Public Defender represents indigent

"ic e

"' Regaoding 5 proposal @ Texas 9 create 8 public defender’s office 10 betier st capital defimdasts: “A
defender’s office would Rave cenmia advaniages, sudh & pooled resosrces sad mtinsicosl knowledge.”
Steve Bogwer and Mike Tolon, Cowtappoinind doforue: Orines charge the nsvem & snfr, Tl
Houstow QeeosacLe, Feb. 6, 2000,

" Arhough e Bngusge iaies e Indena’s Pubiic Defender is and has been for seversd
yoars & she *

il S IRE X
™ S Fulton v. Schannen, 64 N.E 2d 798, 224 Ind. 55 (1546)
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inmates who are confined in any pendl faciity of the state in &y posiconvicion
procaeding after cirect Appea remedies Mave been mxdhaustod”’ or following sentencing
on @ guity plea, or In any proceeding before the depariment of Comracsions or Daroke
Board in which there is a nght to counsel. In relevant part the statute crovides that

{(a) The state pubic defender shall regresent any person

confined in ary Denal faciity of this state or commitied o
the SeRartment of COMeCton dus 10 & Crmingl COMACEoNn o

(b) The state public defender shal 880 regresent any
person committed to the department of comection due 0 a
cminal  conviction or delnguency adjiudcaton who s
fnancialy unable 10 employ coursel, In proceedings
before the department of comection or parcie board, # the

right to legal representation s estabilshed by law.'™
The Fublc Defencers Ofice is dvided into two divisions, the (1) Appelate
Dwision, and (2) the Postconviction Rellef Division, consistng of the Non-Captal,
Capital. and Juveniie Divisions.'™ 10 cases of 8 conflict of interest. such &8 matters

involving co-dedencants, the Pubiic Defender conracts postconviction cases 1o qualfied

A bz two states with the desth penally gearsates prisocers & lawyer for the fll range of appeals
allowed by the logel systess. I Alshara end Ooorgia, however, Sere @ 90 putrasice of & lewyer afler De
&rect appeal of & convignon | Thirty priscoes 0n Alsdama’s death row have 00 lawyes © pure
mw&mmﬂmhqm muammuMumm
the siste han the Smtest-prowing death ow 0 the comtry sad the second-legest sember of condemmed
prsoners per capiia, afer Nevada With |55 people seatencad 10 die, Adabama has twice the percentage of
conderened Dmates per capa & Texas ™ Duvid Firestooe, femater o dlchowa’s Desth Row Lack
Lawyers, New Yok Tenes, Jene 16, 1001, “The sysien puts priscoess 18 D¢ postion of iInvestigating new
facts sd prescoting clums of legal ermoe, which & & Bttle lough of you're oo death row.” sed Beyn
m;.mwmaummm«Mommu“
priscoers, o

TG 10
'™ Putiic Defender of Indians, 1909 Anrusl Repert, 1.



privine atiormeys.  Thase attomeys bil the Publc Defender for ther services, using ™
cument fee schedue approved by our Sugreme Court

The Pubic Defender’s Cadital Division attomeys co not have prmary
responsibilty for any non-capitsl cases.'” enabling those aftomeys 1o concentrate on
and develop specal skil and expertise in the area of captal Migason. In addon 10
SHa30ned attomays. the Capital Division has seasoned investgators, mitigaton
soecialists, law clerks, and support staff, "™ The Divisicn's ¥rack record s Impressive, as
the following st shows - asterisks depict thoss santances hat ae fnal, Lo N0 Chance
of a captal sentence being re-imposed In the same case.

HISTORY OF RELIEF GRANTED N
CAPITAL PCR DIVISION CASES'

1 ww-mmmmmd
yoars).*

2. Charles Smith - conviclion and death santance vacated
(acquitied on retriyl) *

3. James Harrs - negotiated for 8 term of years t PCR
hearing.*

4. Gary Bumis - new santancing phase ordered
(resertenced 10 Seath and executed).

5. Rufus Averhart (3 k.8.20k0 Agona Azania) - new
sentencing phase ordersd (re-sentencad o Ceath).

6. Russel Boyd - negotiated for term of years price 10 PCR
Pearing.”

7. Frark Davis - new sentencing phase ordered (teem of
yoars).*

\h”
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T Information provided by Tom Hinesley of e office of the Public Defender of Indlana.



& Gregory Van Cleave - vacated after PCR Peaning
(resantenced 1o term of years).*

9. Merd Underwood - CONVICEON and santince vacated on
PCR (corvicted, term of years mposed) *

10. Richard Moore - santence vacated sher PCR appes
{resentenced 10 dJeath).

11, Willam Banirschie - negotated for term of years prior
19 PCR haring *

12, Wiliam Sgrangtr - nirw Sanbincng phase cedered
{resentenced 10 term of years) *

13 James Games - now sentencing phise ordered
(resentenced 10 %erm of yoars) *

14, Larry Pots - negotiated for term of years prior o PCR
haaring.*

15. Greagres Danvis (ajca. Chijoke Bomani Ben-Yisrayl) -
PCR decision vacating ™e death sentence has been
#rrrad, rebaarning denied.

16. Thomas Schiro - teem of years impceed on SLUCCessive

17. Eric Hoimes « new sentencing phase crdersd afler PCR
hearing (sentence reinstated on appesl, reheaning

18, Phillip McColium - regotiated settiement while PCR
sopeal panding (120 year Santance imposed).*

19. Richard Muffman (Underwood's co-defendant) -
convicion and death sentences vacated on PCR
(resentenced 10 negotiated term of years).

20. Terry Spencac-Lowery - negotiated for term of years
price %0 PCR.

21. Johnny Townsend (McCollum's do-defendant) -
regotiated settiement while PCR appeal pending.

22. Reynaldo Rondon (Martinez Chave’ co-Gefencant) -
death sertence vacaled on PCR apoeal (regotisted
term of yoars).



23, Vincent Prowell - Indana Supreme Court reversed
PCR cenisd, vacating conviction and sentence; State
chose not 10 pursue CIORE punishmant on retrial.

24, Walter Dye - PCR court reversed conviction and
sentence; Siste is apoeaing. Dye cross-appealng

E._The Public Defender Council
In adgison %0 the Public Defender Commission. Crimingl Rule 24, the Publc
Defense Fund, and the Ofce of the Pudiic Defender, the qualty of capital defense i
Indana is advanced by a specishzed Msowrce and advisory Insttution. Indana’s Publc
Defender Counck.  The Councif's large Cefense amormay membership atiests 10 its
widely recognzed vale witin the cefense bar, and cur Supreme Court factors
uthization of Coundil expertise in determining offectiveness of coursel.™
In 1977 ®w Indisns General Assembly created the Pubiic Defender Councl, 8
state judicial branch agency Intended 10 provide support for attorneys who represent
indigent defendants '™ The Coundil's enatiing statite provides as follows.
Thare is estatlished a public defender counc of Indana.
Its sembership consists of all public defenders. contractunl
pouper counsel, and other court appoirted SNOMeys
reguisrly appoirted 1o regresant indigent defendants. ™™
The Councll has approximately 1000 member atomeys'™ and an eleven-
member board of directors comprised of the Public Defender and ten directors elected
by 2 members &5 Provided by the following:

The activities of the council shall be cirected by an sleven
member board of direciors, tn of whom shall be elected

™ Sse. 0.9, Wiinides at *16-17, In which cur Supreme Count notes with assurance that defense
coursel had the assistance of Pubie Deferder Counal capiial defense advisor aticmey Paula
™ See IC 335412 o1 300
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' Canualio memo 10 Janeway (sugra, note 73).



Regardng funding, the Coundil has its own line Bem under Section § (Judicial) of
e state Suaget.'™ ang

may empicy 8" @uACUtve Orector, stafl “dm
mnmbmwmm

The Council provides educational, technical. and research support for amcrmeys
who represent incigent defendants, as provided by the following:
The council shall:

(1) assist in the coordination of the duties of the attomeys
#ngaged in the deferse of indigents at public expenss

(2) prepans manuals of procedure;

(3) assist in P prepamation of tral brefs, forms. and
Instructions,

(4) conduct research and studies of interest or value 1o all
such attomeys. and
(5) mantain lalson ourn:';n Mm
W“m tranches
that will berafil Criminal Oefense
QMNNUMthm"
In carrying ot this mandate with respect to capital defense, the Coundl
procuces and makes avaliable o its membership & Death Penalty Defense Marual and
an anrual Death Penalty Defense Seminar and publishes regulir reports in e Indana

Defancler raginding developments affecting capital itigation at e ¥l and appelale

il S Y XL XD

" pubic Defender Commission sta® atiomey Thomas M. Carusiic's July 10, 2001,
mamorandum % Criminal Law Study Commission stalf atiomey Kathnyn Jareway.

MK nsa2a.
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lovels. The Councl also provides consultation, resaarch, and 1achnical assistance in
death penalty cases, nchuaing sampie placings, networking with other atiomeys
GxperMnced in simiar cases, and referrsl 10 SxDerl Wiresses and mitigason
investgators. The Coundcd has a0 axdersive list of publications and samingrs avislabie
to deferse atiorneys. '™

The Council laisons with study commissions, bir 33s0ciagions. and local, state,
and federsl govemment Agencies regarding Indigent defense services. The Council
tracks ol crimingl jusSice legisiation whan the Indlana Genersl Assembly meets in
session and makes available information on sgeciic bils. The Council also serves as a
source of information about Indigent defense delivery systers and assists courts, bar
associations, and Councl members In developing more efective and eficent defense
defivecy systems.  The Councdl provides advice and lechnical assistance 90 pubiic
delencer oMices seeking 10 SAomate ther organzations or install local ared networks.
The Council even provides See onling legal research services to its membership. ™

E_Pre-_vermus Post- Rufe 24 Eras
Having looked at several factors underlying the quality of cefense counsed in
Indana, including the Pudiic Defender Commission, Crmingl Rule 24, the Pubiic
Defense Fund, the Ofce of the Putiic Defander, and the Pubiic Defender Councl, the
cases ciscussed further below are those in which & successiul claim of ineffective
assistance of delerse coursel formed the basis of capital sentence (and in SOMe Cases,
corction) reversal. ™

"™ niomation found on Te Pubic Defender Councils webeile, DO alaie 0 uaiDdg. last
visted on Ay 5, 2001,

i |
'™ Some of P reversals Ultimately resulled I the reinstatement of Te capital sentence on
e and
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Since e 1977 rerstalemert of InCana's CapRN sentencing statute, 14 of
indana's 55 capital sentences have been reversed due 10 ineflective assistance of
counsal. Of those 14, 13 of the Santances wire Imposed during the 14-yedr perod
Dafore 1992, e first year of Criminal Rule 243 0peration.  On the other hand, of the
Captal santances mposed during the 10-yedr period since Rule 24's mplementation,
cnly one has been reversed cdue o ineffectve assistance, and In that case defense
coursel were also out of compiiance with Crminal Rule 24 caseload restrictions.

The 13 pre-Rue 24 reversals often involve fallure 10 INVeSTGate and Drasect
MBGAtNG $VCHNCH M &thar the il phase or the penalty phase, or both. A decision by
dofersa counsel not 10 present evidencs can be ceemed reasonable only If It is
“PORCICated On 8 Droper investigation of the sleged deferse '™

Deferse counsal's falure 10 investigste and prasent mitigating eviderce can
have & Gevastating eflect on the outcome of a capital case. To avold capricious

imposiion of @ capital SeNence, under Cersl Constittional Rrisprudence states must

"™ Smeh v. State, 547 NE 24 817, 821 (Ina. 1569)

" . 0t 82122 (quetng Peary v. Lynsuph, 482 U.S, 302. —, 109 .01 2934, 2951, 108 L Ed 29
2506, 254 (196%)).



deineale specific BoYraVating faciors in Their Captal Sentencing statites n oroer 1o
narrow the class of oMenders eigbile for the utimate penaity.'"' The same unsprudence
limits a State's ablity 10 narow the Migatng CTUTSLANCES that SENtINCKS May
consider - evidence that might cause sentencers 10 decine 1o impose 8 captal
sentence '™ Incana’s capital sentencing statute delineates the following mitigating
Crcumstances that may be Consicened in delermining whethar %0 impose @ capital
sertence:

(1) The defendart has no significant history of pror
oriminal conduct.

(2) The defenciant was under the infusnce of extreme
Mot Or emctiondl CHbDance whan the murder was
commitied.

(3) The vicim was 8 particinet in or consentad 10 the
defencant’s conduct.

{4) The defencart was an accomplice In & murder
commitied by another person, and the defendart's
Participation was relatively minor.

(5) The cefendat acted under the substantial domination
of arcther parson.

(6) The defendant’s capacity 10 appreciats the criminality of
the defendant's conduct or 10 conform that conduct to the
requirements of law was substantislly impaired as a8 result
of mental dsease or defect or of intcodcation.

(T) The cefendant was less than eighteen (18) years of
B0 A the time T MUrter wis CoOmmMmed.

{8) Any cther ciroumstances approprate for considenation

In 1978, capitsl defendant James Brower, the first defendant prosecuted under

the new Indians death penalty statite, was ¥ied for the robbery and murder of 29 year
old Stephen Siipan  Mr. Brewsr had gained entry Info the wicim's home by

W See Gregg v. Georple. 428 US. 153, 96 S.Ct 2909, 49 L B4 24 859 (1978)
' See Pervy v. Lymeugh. 452 U.S. 302, —, 109 S.CL 2034, 2051, 108 L Ea.24 256, 284 (1589).
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Impersorating & DOlice officer rvestigatng a traffic acadent and then robbed and shot
e Victim with a handgun. The jury reachad a guity verdict in short order, and the tial
moved inlo the sentencing phase.

Although Brewer's counsel was an expenenced cimingl defense stiomey. he
Was UNawane, cue 1O the newness of the law and its newly insttuted bifurcated tnal
procedure, that the santencing hearing would immediately foliow the guit phase. Upon
loaming that, deferse counsel moved for 8 continuance Of & least 8 week i Order %
coloct Ns thoughts In preparation for the penalty phase and 1o folow up On rew
information regarding Mr. Brewer's extensive psychistic history and problems that had
Begun In his boyhood. The iial court denied the motion because the jury was
sequesiensd. 50 afer spending approximately 200 hours preparing for the guilt phase,
defenss counsel's preparation for the penaity phase consisted of only "a couple of hours
of discussion with A, Brewer "™ The jury recommended death.

The federal dstrict court granted 8 writ of habeas compus Gue to Ineffectve
assistance of counsel at the penaity phase, and the Severth Circult Court of Appeals
aMmmed, agresing with the district court's nding that “there is & reasonatie probabilty
et [if the jury had been aware of Brewer's low |.Q. and deprived background, I ...
would have condluded that the balance of 8ggravating and mitigating drcumstances did
not warrant death. '™ On remand, Mr. Brewer was sentenced 1o 55 years.

n 1980, cagital defendant Richard D. Moore pled gulty to the sholgun shooting
murcers of his 27 year old former wife Rhonda L Caldwel, who had divorced hem the
week before, Ms. Caldwell's 54 year old father John H. Calcdwell, and a responding

" Brower v. Alken, 938 F.29 830, 852, tn. 1 (7" Cir. 1991).
e



police officer. 29 year oid Gerald F. Grffin 8nd was S4ntanced 1o ceath ™ The
posiconviction court overtumed Ak, Moore's conviction and sentence on grounds of
inofective assistance of counsel ™ The stale appesied cnly the COMACEON raversal
Our Supreme Court reversed the posiconviction court, finding no inefective assistance,
and on remand ar 3 néw sectancng hearng, Mr. Moore's capiial sentence was
renstated

In 1981, a jury found capital defendant Gary Burrs guity of the Shooting murder
of 31 year old cad criver Kanneth W. Chambers. and & GEpItsl Ser9ence was imposec
The evidence & trial showed that Mr. Bums planned and camied out the robbery of a cab
driver. Me called for a cab, and when Me. Chambers amved, Mr. Bums and Ns
accomplces forced Mr. Chambers Into the back seat, forced him & remove his clothing,
ted his hands behind his back, robbed him of his Cab fares, Ordered Nim 1O e naked on
the Jaruary ground, and shot him in the head at point biank range. ™"

The posiconviction court ovartumed Mr. Burris’'s sentence on grounds of
Inetlective assistance of trigl cournel. who referred to Mr. Bumis as a “street person” and
who falled 1o Investigate and present mitigating evidence.'™ On remand afier a new
sentencing hearing, @ hung jury had no recommendstion and the tial court sentenced
Mr. Burrss 10 ean. "™

In 1981, capital defendat Richard Diion was on trial for the burglary and
stabbing deaths of 72 year cid Willam Hilborn and his wife, 65 year cid Mary Hilbom.
Mr. Dilon found hmself represented by an atiomey appoinied only four months before
™ See Moo v, Stade, 4T NE.24 1264 Ind. 1985).

" See Moore v, State, 678 N.E.24 1258 (Ing. 1997).
" See Burris v. State, 455 N.E 2d 171 (Ind. 1984).
"™ See Burms v. State, 558 N.E 2d 1087 (ind. 1950).
" See Burrty v. State, 842 NE 29 981 (Ind. 1994).
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Inal who hac Deen Icensad 10 practicn law for @ mere two and a haif years. Not iong
before the tral was scheduled %0 take place. the amorney's wife fled for dvorce. his
brother was in 8 motorcycle Sccicent, and his father had emergency heart surgery. ™
The federsl Ssrict court oranted & wril of habeds COrpus Gl 10 ineffective assistance of
trisd counsed. On remand Mr. Diion pled guity and received concurrent 60 yesr terms ™'

In 1682, a jury found capital defencant Zolo Agona Azania, formerty &nown as
Rufus Loe Averhart, guilty of the shooting murder of 57 year old Gary Police Officer
George Yarcs. Finding gl counsel ineffective for faling to investigate and present
mitigating evidence at santencing, our Sugreme Court reversed Me. Avarhant's capitel
Senience 0n appeal from the derial of pPostcOMIcEon reliel and remanded e 8 new
senencing hearing ™™ On remand, the trial Court reinstated the desth penalty.

In 1983 a jury found capitsl defendart Russell Emest Boyd guity of the
stranguiation death of 30 year old Judith Fakenstein, and a capital sentence was
imposed.  Evidence at trial showed that Ms. Falkenstein's 10 year old daughter returned
home #om next coor and found her mother nude and suspended from the bedroom
dressar by @ belt around Mer reck ™ The postconviction court vacated Mr. Boyd's
Capitsl santance due to inefective assistance Of counsal, and the parties agreed o an
B0 year sertence.

In 1983 a jury found capital defendant Wilkam J. Spranger guity of the shooting
marder of 31 year old police officer Willam Mingr, who was mesgonding o & call
regivding 8 car being vandalized. The postconviction court vacaled Mr. Spranger’s

4 See Diton v, Ductoworh, 751 F.26 895 (7° Cr. 1984),

%' See Steve Stewart and the dans Prosecuting Amomeys Councll, ndiene Deeth Row 2000,
June 1. 2000, p. 14243,

W See Azania v. State, 730 N.E.24 548 (ind. 2000).
T See Boyd v. State, 494 N.E 24 284 (Ind. 1586).
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capital sentence due o ineMective assistance of tnal counsel In faling 10 present
mitigaing evidence, induding Mr. Spranger's psychological makep. and In advising
e, Spranger, despite srong evidence of guit, to deny shooting the ofcer rather than to
3t tha Shooting But Seery that it was intentional ™ On remand, the judge imposed a
60 yoor sectance

In 1583 a trial court convicted capital defenciant Gragory Van Cleave, pursuant 10
his Quity piea, of the robbery and murder of 41 year old Robert Faulkner. Mr. Faukner
was Outside On @ ladder caudking his windows while watching e World Serles on a
television he had trought ot with him. Mr, Van Cleave, intencing 10 steal the lelgvision,
shot Mr. Faulkner in the chest with a shotgun. The DOSICOMICHon court vacated Mr. Van
Cleave's death sentence due 10 ineflective sssistance of Coursel in advising the guilty
plea The state cid not appeal the reversal of the death sentenca and on remand & term
of years was imposed ™

In 1983, 8 hry found capitel defenciant Charles Smith guiity of the robbery and
murder of Carmine Zink In the parking it of & restaurant. Our Sugreme Court
overtumed the postconvicion court's denial of relied. reversing Mr. Smith's sentance and
comviction due 10 ineffectve assistance of counsel. Mr. Smith's counsel had been
empicyed February 5, 1083, but waited until tvee months before the September trial o
attempt 10 locate and interview defenss withisses. NO State's wiresses were ever
iInterviewed or deposed by Mr. Smith's coursel. A key Sibi witness was not contacted

B4 See Spranger v. State, 650 N.E 29 1117 (Ind. 1988).

" Bocause Bhe Stme did set sppesl he seonence reversal, It remans & quation as % whether the revenal
wa peoper. Bt in reversing e postoosviction court’s revemal of Me. Vi Cleave’s coaviisoos, owr
Supreme Coun soted thar where & guilly plea & o lssue, "B order o sataly the ‘prejadice” prong
requerement, the defondant raust show St Sere i & reasonable probabelity that, Bt for counsel’s eoors, e
would soc have pleaded pulty and would have insisted 0o going © mal. | . [the resolation of the
‘proyedice’ ingury will depend largely on whether the af¥irmative defemue likely would have saoceeded &
e, and found B here it would set have succeeded. Shave v Vam Clagwe, 674 NE 24 1295, 1297 (Ind
1994).



by coursel until the cay Before il and was not isted on his pretrial albi notice. Al i,
counsel faled 10 iImpeach a witness, and. afier s0iCling & damaging polygraph remark
from & witness. faled 1o move for mistrial, 10 strike, or 1o SAmONish e Jury 1O dsregerd
the polygraph remark ™ Counsel tailed 10 tender, anc e Yrial court fasled 10 read, any
pry rstructons %0 the effect that an aidi 5 a0 afimative deferse under ™he law.
Further. counsel tendered no jury Instructions whatscever Ouring &y Dhase of Mr,
Smmith's trifurcated proceeding. ™

In general. most trial amors that do not justify reversal when taken secarstely do
Nt Miain reversibie stature when taken together ™  Mowewver. In an inefectve
sssstance of counsel comtexd, afer each alleged emor Or omission s reviewed
separately under Stickiands deficient pearfiormance prong, the reviewing court then
assesses the cumulaiive prejudcs 1o see whather the aggregate of counsel’s emors
rendered the trial's result unrellatie, in satisfaction of Sircikdend’s prajudics prong ™

In Nr. Smith's case, cur Supreme court found that the combination of counsel’s
fadure 0 Move 10 exciude or prevent futher references 10 the damaging polygragh
evidence, his genersl lack of preparation, his fallure %0 impeach damaging witnesses,
and his fallure 1o tender jury Instruclions Comprised representation below the standard of
reasonably competent trial counsel.  Further, the Court found that counsel wholly falled
10 ivestigine and present mitgating evidence at the penaity phase, causing thw Count 0

" Bocsuse of their nberest wrebiability combised with Delr Moelidood of wodsly miflemcng & pury's
decsion, references by witsesses or cosnsel 0 polygraph teat rovslts are inaduisaible sbeent warver o
wipclation of the pacties. 'Where & ial hinges o0 & question of credibality, & is syvenble emvor 1o demry 4
moton for mistrial after & damaging refiorence to polygraph rowdts. Switk v. Sve 4T NEJ 117, K21
(Iad 1989)

»
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find him nalfective theve. 100.°"" As the Court noted regarding coursel's falures at

sentencing.

Ouwr statute raguires the fMinder of fact to determine “that

mmwmmanww
CICUMSIANce O Crcurnstances,” Ind Code

the aggravatng
§ 35.50-2-9(e), (), before amiving at & sererce of deah
in ™e abserce of any ewdence of misgating
Oreumstances. which as dsossed above may nclude
virtually arything favoradie 0 the accused, or of evidence
10 rabut the axistence of the charged aggravating faciors, a
death sentence is & foregone condlusion ™'

In 1984 & ury found capited defendat Chicke Bomani Ben-Yisral, formedy
nown as Greagree C. Davis, guiity of the murder of 21 yeir old Debra A, Waaver, with
Mravating orcumstances of burglary, confirement, rape. and iing In wait. The
avidencs producad at gl showed that Mr. Ben-Yisrayt broks into Ms. Weaver's home,
removed the ight bulbs, and waited for her. When she armived home, he attacked her.
He bound and gagped her, then raped. scdomized, and stabbed her 113 Smas with two
nives. ™ Ouwr Supreme Court affirmed $he trial courT's Imposition of death, a sentence
that the posiconviction court reversed due to ineffective assistancs of spoeliats coursel
AMmring that reversal, o Supreme Court held that appeliste counsel performed
defcently by not challenging trial counsel's failure %0 present mitigation evidence o
sentencing, watanting a new penalty phase, which has rnct yet taken place. ™™

In 1584 a pry found capital defencant James Games guity of the murder and
robbery of 42 yeir okd Thomas Femee. The evidence produced at tial showed that W,

Games tricked his way into M. Ferres's home. then aitacked him with an assortment of

e w2022
Mg s

'3 Sew Stave Stewant 8nd the Indana Prosecuing Azomeys Councl. ndlane Death Row 2000,
June 1, 2000, p. 18041,

1 S0 Ben-Yisrayl v. State, 738 N.E.2¢ 283 (Ind. 2000).
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knives, & meat cleaver, and a froplace poker, $AREIng and biucgeonng Mr. Foeres to
death ™ The posiconviction court overtumed Mr. Games' sentence due %0 ineflective
Assistance of counsel, the state cid not sopeal the sentence reversal ™ On remand, the
Jocse sernenced Mr. Games to 118 years.

In 1985, & jry found capital defendant Gorla Reynaido Rondon guilty of the
robbery and murder of 52 year okd Francisco Alarcon, whom Mr. Rondon stabbed 15
times with & knife. On appesl from the denial of postconviction relief, our Supreme Court
reversed Mr. Rondon's senfence dus %0 neMectie assistance of counsel, whom the
Court heid falled % ivestigate and present mMItigating avidencs &t the penaky phase ™
On remand, 3 tam of years was negotiated.

In 1991, @ jury found capital defendant Perry S. Miller Quilty of criminal deviate
conduct and T 1ape, confiramaent, and murder of 10 year ol CoVEnence #iore Clrk
Christel Helmchen. The evidence produced at wrial showed that Miler and his
sccomphces robbed # gunpokt and abducted Ms. Heimchen from her ob. The men
beat her, raped her vaginally with penises and anally with a tre ron, stabbed her treast
and thigh with an ioe pick, and Tien shot he in the head with & shotgun ™"

On appeal #om the district court's habeas corpus decial, the Seventh Cirout
Court of Appesis reversed Mr. Miler's conviction and sentence, findng tial coursel
inefective for “opening the door” for prosecuton 1O Show on Cross examination that Mr.
Miler had previous comvictions for kidnapping, rape. and sodom y. The Seventh Crault
also found that coursel should have obtained a hair analysis expert 10 chalienge the

T Soe Swwant, Inciane Desth Row 2000, 14647,

59 See Games v State, 634 NE 24 466 (a4 1997), oo rebearing. Games v. Sooe. 450 NE.2d 211 (led
1997) (rehearieg pramed sclely 1 clarily proper appeliste sandaod of review of inefective Msslssance
Clwrs )

™ See Rondon v. Stete, 711 N.E.29 506 (nd. 1999),

I'7 Soe Swwant, Intans Death Row 2000, 169-70.
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prosecution’s clam that a pubic har found on the victim's body aimost cartainly came
from Mr. Miler ***

TO %urn 10 e new Crimingl Ride 24 era, the only capital sentence reversed due
10 Ifactive as8istance of counsel is the Case of e 1954 sentencing and comviction of
Vincert Juan Prowell. whose Guilty plea, sertence, and COMICIoN ware revirsed on
aopeal from the postconviction court's denial of relie!.  Our Supreme Court found
ineffective assistance of counsel for failure o present miigating evidence at sentencing,
& fadure that resulted at kast in part from acts and omissions corstiting viclations of
Incians Crimingl Rule 247"

Senclysion

To comply with a capital defendant's constitutional nght 10 counsel, Indiana has
coveioped an integrated complement of captal cefense counsel Quideines and
resources. nchuding Comingl Rule 24, ™ Ofice of the Public Defender, the Public
Defense Councl, the Putiic Defender Commission, nd the Public Deferse Fune. By af
indcasons, this fve-part system successiully provides capital defendarts with e
qualfied presentation and substantial support Senvices necessary to conduct a Al
deferse.

First, Indana Crminad Rude 24 goveming appointed defenss coursel
competency, training, COMpensation. and workioad standards has helped 1 ensure thet
8 captal defendart's legal regresentation ot trial and on appeal i property qualfied and
has the tme 10 devote 10 the case. Further, Rule 24 provides for teo defenss aRomeys
8N BNty PICHSSAry SUDDOr SErvices SUCh as paralegals, investigators, experts, lab tests

T See Mier, 295 F 33 488
1% Soe Prowell 741 NE 24 T4



and Incidentais.  Capeal practioners, both defense and prosecution, and capisl nal
udges akke port that Rule 24 has resuled in 8 high level of Qxpentiss and COMPMtNce
In Indana capital defanss counsel, Otjective evicence of Rule 24's value ap0ears in the
fact that of the 14 Indiana cagital sentences reversed due 10 ineffective assistance of
counsel, 13 were imposed before the current Rule 24 was enacted. The one post-Rule
24 capital sentence reversal due 10 neffectve Sssstancs involved vickations of Rule 24,

Seconc, the office of the Pubiic Defender provides 388s0red Capial Cefense
counsal 10 indigent Capial PALONers in PoSICONVICHoN proceedings. These exderenced
attomeys bring 10 bl the longstanding instiutional expertise and rescurces of their
oMce. and ther effectivensss is best dlustrated by their distinguished and highly
compettive track record.
research support for capial defense amorneys. Sinca 1990, whin the Indana Supreme
Court bagan requining prosecutons to notify & each Sme crosecutons Sle @ death penalty
reguest, the Councll has made this support avallable from e time e Ceath penaity
request is Med through the last stage of review. The qualty of capial deferse In Indana
ras boen and continues 10 be well advanced by ™is spedalzed, concentrated resources.

Fourth, the Pubiic Defender Commission, Tvough s county capal case
roimbursement program, monitors Rule 24 compliance and thus assures That quality
defense services are Drovided 10 indigent capital defendants. The Commission has T
ear of he Indana Supreme Court regarding capital defense guicelnes and has been a
good steward of the public trust in effectively managing the Public Defense Fund to
maemize its value in providing efective capital defense.

Fith, the Pudiic Defense Fund is Instrumental in providing adequats lunding o
develop and conduct @ proper defense &nd In providing the monetary incentive for
counties and Sefense anomeys 1o comply with Criminal Ride 24 standards.
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The Commission fnds that indana's specal rnuies requinng cefintively raned
captal deferse coursel &re working 10 enswre that a capral cefendant’s legal
recresentation i properdy qualfied  In so findng, the Commission recommencs
protectng s effective system by taking specal care to ensure continual, adequale
funding, through the Pubiic Deferse Func. of the operation of Crmingl Rude 24 Ang
aEnough the acequacy of t™e $S0Mour defense counsel compensation rate was
challerged by some Commasion members, the challenge was countered by other
members and because nO CONsensus was Mached on ™e issue. Ceterminason of
COMPeNsaton rate is left, as in the past. 1o the Indiana Suprems Court,



Whether the review procedures in place In indlana
and in owr federsl Seventh Circult appeliate courts result in s il
and fair review of capital cases
In Indisrd the following four levels of review apply 1 & capial conviction anc
sertence: 1) drect appeal o e Indana Supreme Court. 2) petition for postoonmviction
relief ("PCR") %0 the tnal court and subsequent agceal of the PCR decision 1o the Indana
Supreme Court « successive PCR petitons may be avadable: 3) petition for weit of
habeas Corpus 10 I federal Ciatict Court and subeequent apDeal of that dedision 1o the
Seventh Cirout Court of Appesis — SUCCHSSIve Nabedd Datitiors may be svaliable: and
4) reviaw by parcie board and appedl %0 B Governdr for demency. The result fom
aach avenue but the last is subject 10 review by the United States Supreme Court.
A_Rirect Appeal to the Indiana Supreme Court
Indana’s review process beging immedately upon pronocuncement of sentence.
A motion o comect eror may be Sled requiring the al court 10 review onNe or More
erors. Indana Trial Rule 50, “Motion to cormect amor” provides the following:
(A) Motion 10 comect seror-When mandatory, A Motion %
Correct Emor is not 8 pracecuisits for appesl, axcept when
# party seeks 10 address:
(1) Newty dscovered material evidence, inchucing alleged
jry misconduct, capable of production within thirty (30)
cays of finad jJudgment which, with reasonable diigence,
could not have been discovensd and produced at wal; or
(2) A claim that 8 jury verdict I8 axcassive Or inadequate.
Al other issues and grounds for appeal appropriately
presernved duing tial may be intially addressed in the
appelate briel,

(8) Fling of motion. The motion 1o comect error, ¥ any,
may be made by ™ trial court, or by any party.

C)ﬂmohrm Service on jdge. The mation 10 cormect

emor, If any, shall be fled not later than thirty (30) days
afler the entry of @ fnal judgment or an appealable fral



(D) Errors raised by mobon 10 Correct ermor, and content of
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(1) Costs in the event 8 new trigl is ordened. The iyl coun,
In granting a rew ial, may place costs LPON the party who
Sppiad for the new trial, Or @ porton of e Costs, Or & may
plach Costs abiding the avent of the suill, or it may place sl
coss porson

(2) Enter fingl dgment.
{3) Aer, amend, modify or comrect judgment;

(4) Amend or correct the frdings or pudgment 8s rovided
in Rule S2(B);



(5) In the case of axcessive Or inadequate Jdamages,

(7) In reviewing e evidence, the court shall grant & new
u_unwmumdammmn

In that 3 motion 10 comect error is part of the tial process, Rule 24 govers
counsel qualification standards and provision of services and incidentals on behalf of the
defendant. As noted In this reports preceding secton I, it was a belated moton to
comact amor that resultad in the reversal of Larry Hick's capital convicion.



Whether o nOl 8 MOS0n 10 COMMCt amrdr is fled, e Indana Supreme Cournt
CONAUCts @ mandatory review of all capital sentences. pursuant o statute, and has
exclusive juriscicion ower Capital Case appeals. Arcle 7. Section 4 of Indiana's
CONSINNoN provides that “apoedls from 8 JUdgmMent IMEosing & sectence of death shal
be taken drectly” 10 the Indana Supreme Court.  Indiana’s captal sentencing statiute
requres our Supreme Count to review all capital sentences and mandates appelate
pricety of Capital Cases Over all Other Cases, providing as follows:

A Jeath sertence i3 subpct 10 mACMalic review Dy the
supreme court.  The review, which shall Be hedrd under
rules acopled by the supreme court, shall De Given prionty
over all other cases. The supreme Court's review must take
inlo corsideration all daims that the:
(1) conviction or sentence was in vickation of the:
(A) Consttution of the State of Indlana; or

(8) Constiution of the United States;

(2) sertencing court was without jurisdiction to
IMposs & sertencs, and

(3) serterce:

(A) exceeds e maximum sentence
auhonzed by law; or

(B) s otherwise eTonecus.
If the supreme court CanNot compiets its review by the date

sl by the sertencing court for the defendant’s sxecution
under subsection (h), the supreme court shall stay the

= ind. Code § 35-50-2-00)

ar



The drect agpeal process begins immedately upon imposition of a cagityl
sentonce, when the ¥is cout intistes on Dehal! of T COonviciec the appeal’s
orerequstes = Crimingl Rule 24 provides as fllows:

When a Inal court Imposes 8 desth sentance. it shal on

e Same day Sertence IS Imposad order 1he Court reporer
mmnwmmdumd

proceedngs.

If the convicted person cannot afiord counsed, the trial court immedately ADpoInts
counsel 1o parfect the appes.  Regirding appointment of appeliate counsel, Rule 24
provices as folows

e s,

i qualifed ctherwise as appeliate counsel, the atiomey with the most axpenence
and famiiarity with e facts, Croumstances, and procedural hesiory of B Case — the
CONVICIRS Darson's sl counsal — I8 APPOINMAC &8 aopellate Counsel. &3 requined by the
foliowing relevant portion of Crmingl Riude 24

. If quaitied 1o serve as appeiiate coursel under this
;\:mwuuwumam
aopeal =

T Pror w Crmingl Rule 24, 70 such sefeguard wid 5 place.  In N gressntation 1 the
Commission ot &3 October 2000 meetng. Tom Minesiey, Chie! Deputy Pubic Defender %or
Captal Lsgation in the Office of e Putic Defender, noled that in 1978 Lamy Hicks wis witin 2
weaks of sxecusion before It was dscovered that his case had not been appesied. Warden Jack

fnding Pat Mr. Hicks did nOL UNSerstand P Drcr SIOCeeINgs. Al e s000nd trial key winesses
fecanied thek leatimony, and Mr. Hicks wis scgulied ® Tom Hewsley, Judics' Review of Desth
Sectences in Indlana - Office of the Pubiic Defender of Indlana, paper presented 1o e Caminal
Law Study Commission at &3 October 2000 mesting. revised May 2001,

= Ing. Crm. Rude 240)

10, Crie. Rde 1))
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To quailfy as appeiate counsel, the SlIOMEy MUST ME CHTAN mnkmum Crimiral
Migation expanencs and Speciaizec captal training standards in accordance with the
folowing

An attorney appointed 10 sarve a8 appelats coursel for an
rchvidual sentenced % dle, shall:

As 3 e qualification for appointment as appeliate counsel. e attomey must
et Conain minkmum workioad standards to enswre that the attomey can devote
adecuate time 10 the appesl  Regarding the workload of appointed appeliate counsel,
Criminal Rule 24 provides as follows:

In the appointment of Appeliate Counsel, the judge shall
direct sufficient atiention 10 the appeal of the capital case.
In the event the agpointed appeliate counsel is under a
contract 10 perform othr defense or appeilate services for
the court of appointment, NO New cases for appeal shall be
assigned 10 such counsel untll the Appellants Brel in the
death penaity case is fled =

To ersure compensation sufficient %0 attract competent, efective captal
appeliate counsel practitioners, Criminal Rule 24 mandates 8 baseline hourty rate of $90

par hour. The courty that requesied e capital sentence pays this axpense, which is

5% 1nd. Crim. Rude 2400 1X8) - (c).
5% ind. Crim. Rute 240520



mr-wwmmmmmnmmmm
Comply with B provisions of Crimingl Rule 24, Regarding compensation of appelate
counsel, Cnminal Rule 24 provides as follows:

The hourly rate set forth above shall be subject to review
and adjstment 88 set forth in secion (C)1) of this nie.

m,.mhm(cmaum.n
Courty must comply with, and counsel shall be



accordng to, the requirements of section
(CHa) ™

Agpelate coursel s reimiursed for incidentsl expenses Incurred in rapresentng
the appelant, in sccondance with the following:
In 80ation 10 the hourly rate or salary provided in this nie,
aopeliate counsal shall De reimbursed for reasconatie
mm?m 88 spproved by Tw court of
55083 avallabie for consideration by the Indians Supreme Court on direct appesl
0 thoss Sscernatie fom the ace of the tal record of proceedings. The standard of
review regarding factual determinations is deferential 10 the fact-inding role of the jury
and the ¥ial judge. Our Suprerne Court will not reweigh factual ceterminations ™
Rather, e Court looks 10 the evidencs and the reasonable inferences therefrom that
support the mal court's judgment. Deapie the Cowrt's deference in that regard, the
Court gives no deferonce 10 the appiication of the law o the fTacts. A recent decision
ustrates this
Evidance produced at trial showed that the marriage of John and Debbie Ingle
was one of repesied comestc vickence against Mrs. Ingle, whose many attempts
loave were met by Mr. ingle's physical abuse, intimicating her into staying. When Mrs.
ingde finally laft, M. ingle stalked her for weeks using Clsguises and borowed cars and
Kapt hee undir constant surveiliance. One day Mr. Ingle donned a disguise, ioaded &
handgun, and aporoached Mrs. ingle at the restaurant where she worked with the plan

of physically forcing her 10 return. When Mrs. Ingle screamed for b coworkers 1o call

57 1ng. Crien. Rt 240K01) - (3).
5% 103, Crim. Rule 240014).

1N The credibiity of an eyewitness o [alPouse snich wil ot be second-guessed” Tom
Hineswy, Judicie' Redew of Death Sentences in inclane - Office of the Publc Defender of
m.wmwmbumwmw-ummm
revised 1.



the police, Mr. Ingle shot her seven times, kiling her, and then flad, shooting a police
ml)l

The prosecution SOught @ captal sentence on the basis of two stahsory
Syoravating factors, charging that Mr. ingle killed his wife while attempting 10 take her
nostage™' and after Tying In wait “™ On direct appeal, our Supreme Court concluded
that the State Drowved Nethar Aravalor and S0 A Capital SaNtench was Nt Sarmitlnd
under Incians law ¥

In reaching that conclusion, the Court analyzed the arguments brefed by the
state and the defense. The state argued that the appelant's attempt %0 remave Mrs.
Ingle by force from the restiurant to COrVINGe her 10 reconcile with him consttited &0
attemat 10 maks hee his "hostage” under the Kdnapping agoravalor ™ The cefense
Brgued thal 8 person IS only 8 “hostage”™ I 2w Derscn is confined or removed by the
abductor in order %0 obtain something from a third party. Our Supreme Court looked 1o
the intert of ouwr legisiature in the wording chosen for the kdnapping statute, noted the
axistence of @ separate statute for criminal confinement, and aiso looked o definitions
uied By other states. The Court found that the appeliant tried 10 ObLEN Something from
Mrs. Ingle, Le., her promise to retum 1O him, but sought nothing from & third party. For
this reascn, the Court found that Mrs. Ingle was not a “hostage

™ Steve Stewart, indlane Death Row 2000, p. 154-58, Jure 1. 2000

¥ Se0 IC 25502 0RNINE); IC 354232

™V So0 IC 355020000

T ingie v. State, 748 N E 29 927 (ind. 2001)

B S00 IC I580-2 BN INE); IC 384232,

T e hoid Tat e lerm Tostage’ In Te Indana Kidnapping statise, Indians Code § 354232
(1993), refers 15 8 ponson who is held e secunty for e parfommance of forbearance of some act
by & Td party. To e actent such @ person s held solely 10 secure demands upon hat cesscn

Hora, the perpetrater may be guilty of crieningl confinement, Indana Code § 354233 (1989),
bt not kKidnapping.” ingle v. State. 748 N.E 2d 527, 838 (ind. 2001),



The Court 8is0 found a fadure of proof regarding the “lying in wall” agoravator.
The Count defined lying In wait thus:

i
!
:
§
i
i
]
a
3

omploy defenses, the final choice In the realty of the
moment is made 10 act and ki~

The Court then found that aithough the appellant wore a Cisguise, he neither
watched nor walted v Mes. Ingle, Dxt rather aprroachwd her directy. thes the
appeilant’s actions cid not St Indiana’s legal Cefiniion of iying in wall. The Court affrmed
the appeilants comictions of murder and stlempted murder and reversed hs capitsl
Sertance Oue 1o insufficdent evidence of the axistence of ether of the aggravating
Grcumstances charged by the prosecution. M. Ingle will be resentenced.

If the appellant’s conviction and sentence are afirmed, the appeliant may petition
the Indiana Supreme Court or 8 rehearing. If B Indiana Suprems Court denies e
Patition. which history shows is usually the cass, e appeliart may e & patition for writ
of cartiorant in the United States Supreme Court for a dscretionary review and may fle a
petition for rehearing of that decision. Since the 1977 re-enactment of Indana’s desth
sentence statute, the Indlana Supreme Court direct appeal reversal rate Is 21%™ ang

B inple v. State, 748 N.E 20 927, 940 (Ind. 2001) [cations omitied].

A7 The Death Panally in nciana, fact sheet complied By the InSans Putile Defender Council ang
preseanted 10 he Commission at its Juty 2000 meeting.



NO INCians captal case has been granted review by the Uriled States Supreme Court on
cirect appeal ™
The drect acpeal example of canital offender Perry S. Miller is used here and In

subsectons below as a thread of cohesion 0 this regort’s section lll regarding review,
because Mr. Miler has been Bvough all review Ivenues excest the st executive
clemency. M. Millsr was convictad of murder, ConspiraCy 10 CommE murder, rape,
criming confinement, ciminal deviate concuct, and robbery, the facts undertying which
are cutiined In Section | of this report. On direct appeal, Mr. Miller raised the following
clams:

1. That the prosecuior's stelements during closing

Erosecur had Inkormation. concaing M. MBers. Uk

St was not placed Into evidence.

2 That Indiana’'s capital sentoncing stabute s
unconstitusonal on its face or as applled;

3. That e eviderce falled 10 support Me, Miller's
COMACHON for CONMDIracy 10 COmMIl murder. and

4. That B evidence of Mr. Miller's sacistic tendencies
and pricr criminal conduct was Improperly sdmitied into
evidence.
Findng that his arguments &d not prevall, our Supreme Court affrmed Mr.
Miller's convictions and sentencs.,
B._Petition for Post-conviction Relief
The United States Supreme Court has sugpested that states are constitutionally

required 10 provide adequate state posiconviction relel review for federal constittonal

% Tom Hinesley, Jusiclal Review of Death Sentences in lndlans - Ofice of the Publc Defsnder
of indane. memunmmmmunmmm
‘evsed



clams that could not be property pursusd st ¥ial and cirect appeal ™ Federal habeas
COmes law rewdrds states Srovidng such review by giving great deference to stale count
souccation of those claims. As a result. ol states provide some form of state post-
convicson revigw >

Eana adogted its Indiana Rules of Procedure for Post-Comviction Remedies n
1565 The ndes

do not afford the corvicied an opportunity for @ “super-
aopeal” Rather, they cresls 8 namower remedy for
subsequent oolistersl  challenges 0 convictions,
chalenges that must be based on the Jrounds SrLmersted
in the post-convicsion ndes ™'

The PCR res descride the grounds of relief thus:

(1) that the convicion or the sentence was in viclation of
o Constitution of the United States or the consStution or
laws of s state,

(2) that the court was without jrisdiction %0 impose
santonca.

(3) that the sertence axceeds the maxdmum athorzed by
aw, O IS Oherwise omonecus,

(4) tat there oxists ovidence of materisl facts, not
praviously presentad and heard, that requires vacation of
e CONVICEON Or sentance In the interest of Justice,;

(5) that his sentence has expired, hs probation, parcie or
condiional refease uniawiully revokad, or e is ctherwise

uniaefully held In custody Or Ctiver restraint

(6) that the conviction or sentence Is otherwise sulject 10
coliatarsl amack upon any ground of alleged error

I Sime collsseral proceedings are not reguired but are desived in coder % minimiae the necessty for rescrt
w federsl coums. Case v Nedwsula, 351 US 304 (1965) (vacating praett of corfioens becaase, pending
rulng on ments, Nebraska matitsted post-comviction review ).

* Tom Hcasey, Judicial Review of Death Senfences in Indlans - Ofice of the Pudic Defender
otm“'mm prosentsd 1o e Crhming Law Stugy Commission at &s October 2000 mestng.
revisec 1.

' Matherwy v. Stete, 683 N E 20 883, 850 (Ind. 1997) (oting Weatherford v, State, 619 NE2d
915 (Ind. 1953))




necetoiore avalabie under any common law, or
Oer Wril, mOBON, Petion, DIOCHedIng, Of remedy . .

Thus, post-triad issues that can be presented at PCR proceedings indiude, but
e not necassanly limited 10, such clams as ineffective assistance of counsel,
prosecutonal suppression of malena evidencs exculpalory %0 guit o punshment,
prosecutonal use of false testimony, Jry MISCONAUCE, and Newly-dISCOVEred evicence.
such as DNA ™

PCR proceedings take place before B ondgingl tral jJudge. A pettionsr intates
the review by Siing a petition with the clerk of the court of conviction. No depostt or fling
foo is required. ™ The stancard form of the petition “shall be available without charge
from the Public Defencer's Office and avery penal instiusion in this State ™" Because
e posi-Coniction judge is oftan the same LA who Dresiced at the pettionars
origing trigl, the PCR rules aliow 8 petiSoner 10 request 8 change of judge. providing as
foliows:

™ 1nd. Post-Conviction Rule 1 § 1(a).

"1 Tom Hinesley, Jusiclal Review of Death Sentences v indiena - Office of the Pudic Defencer
of indieca. pager presented 1o he Crimingl Law Study Commission at its October 2000 mesting,
revisad May 2001.

# Ind. Post-Convicsion Rule 1 § 2.

3 Ina. Post-Convicsion Rule 1 § 3.

* ind. Post-Convicsion Rue 1 § 4d)



in PCR proceedings, the Pubiic Defender of Indiana rpresents ol capial
sentanced indgent petionars ™’ Where a confict of interest edsts, e.g. caphal
sentenced co<defendants, the Pubic Defender Contracts mepresentation 10 pevale
counsel at a rate of compersation consistent with Crimingl Rule 24. The Altomey
General represents the State.

Secane PCR proceedings offer the petiioner an important opportundy %
present evidence 1o & fact-inder, defense counsel Must coNduCt @ comprahansive
investigation 10 ensure that all issuss are Btigated  PCR proceedings Give the cetiticrss
the only averue to present clalms that require factusl development beyond what
appears on the face of the tial (or guity plea) record. The proceedings are meant o
provice the pettioner with a vehidie for a full and falr review upon bona Sde claims of
ilagaity not reviewable on direct appeal.®  The petioner and his counsel have
approcdmately six months 10 crepare and Mg the inltal PCR petiion and one year
prepare the cass for haaring. ™*

A PCR proceeding Is 8 special quasi-civil remedy whiceby & DeStionsr can ask
the PCR trial court to hold @ hearing regarding an emor or new evidencs that was not
availabie or known at the time of the oniginal trial or appeal. ™ Because the procesdings
are designed to provide an opportunity 10 raise Is5ues NOt pravicusly known or avaliable,
issues already decided on diect appesl are Qenerally unavailsble & PCR. The

T Every potioner who has recaived & CAOLA $008N08 IN Necent years has Deen adjudicaled as
ndgent. Tom Mnesley, Judiclal Review of Dsath Sentences n Indans - Office of the Pudic
Defander of Indiane, Daper prasenisd 1o the Crimingl Law Stugy Commission at its October 2000

meeing, revised May 2001.

M Lamd v. State. 328 N.E 2d 180, 263 Ind. 137 (19785).

" Yom Minesley. Judiclel Review of Desth Sentences i indiana - Office of the Publc Defender
of Indiana, pager presentsd 10 he Criminal Law Study Commission at its October 2000 mesting.
revised May 2001,

i Ses MoMugh v. State, 471 NE 2d 293 (Ind. 1564)
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petfioner has the burden of proving his clams to ™he PCR court by a preponderance of
the evidence. ™ Regarcing the PCR hearing, the rules provice the following:

omam.&nnww).mmuy.
recave affidavits. deposibions, oral bastimony, o Other

The Stale may raise procedural Dars 10 the PeUILONNC'S CLEMS, ASIAMUNG waiver
(flure 10 Smely raise or challenge under Our Court NAes), oS fLOcals (the ssus was
already judiclaily deciced). ™ laches (30 much time has passed that the claim cannct be
fairy challenged),™ or that the petiticner soeks to take advantage of a new rue of
constitsonal law in violason of the nie against retroactive appication of new rnues 10
fingd convictions ™ Generally if the court fincs the axistence of a procedural bar, then
the merits of the daim are not reviewsd. However, sometrmes PCR coursel. or on PCR

' 1nd. Post-Convicion Ride 1§ 5.
™ nd. Post-Conviction Ride 1§ 5.

939. See aiso Cansan v. State, 883 N E.2d 227
Cr 2084, 524 US. 908 141 LEA2d %41 On

™ Yom Meesley, Judicisl Review of Death Sentences it indene - Office of the Publc Defender
of Indians, DD preseniad 10 M Caminal Law Study Commission at its October 2000 meesting.
revised May 2001,



SHCHION review Our Supreme Court sua sponte, will recast a claim that is procedurally
barred o an inefective assstance of coursel cam 50 that the clam can be addressad

on its manits ™
To effectuate a pogment granting relef and %0 faciitate appelate review, Our

PCR ndes ceovide the foliowing

The cout shal make specific findings of fact and
conclusions of law on all issues presentad, whether or not
a hearing is held. i the court finds In favor of the pettioner,
it shall enter an approgriate Oorder with respect %o the
conviction or sentence in the former proceedngs, and any
supplementary orders as 10 aragnment, reftrial, custody,
bad, dscharge, comecton of sentence, or other matiers
that may be necessiry and proper. This order s a fnal
psgmant

If the PCR court finds that the petitioner Biled 0 prove his or her Claims by &
preponderanca of e evidence, the pelitiorr Can ApDeM that resull 1o the Indians
Supreme Court. under the following PCR rule:

An appeal may be taken by the pettioner or the State from
the finad judgment In this ., under nues
appiicable ©0 ol actions.  Jurisdction such appoal
shall e cetermined by reference o the sentence onginally
meceed. The Supreme Court shall have exclusive
prisdction in cases invohving an original  sentence of

On appeal of the denial of PCR. the petiioner must show that the evidencs &8 &

whole “leads unemingly and unmistakably 10 a dedsion opposite that reached by the tnal

cout ™™ The petitioner is appealing from a negative judgment, and our Supreme Court

T Ses. 0.9 Ben-Yisrwyl Shle Chistopher Peterson v. State, 729 N.E 24 102. 110 (nd. 2000)
(Ban-Yisrayl's falure 10 object af trial 10 jury nstructons nommally results In walver of Te
Nalructonal Chalengs 0N sppesl Furher, F a0 ISS0s witd INOWN and avaliadle Dut not resed on
drect appeal, & is normally waived. Ben-Yisray(s falure to challenge the Insiucions both &t tnal
84 N b Srect appesl resuiied 10 & doutie waiver; yo! our Supreme Court recast Ben-Yisay's
nstructioral challenges as ineective assistance of coursel n this appeal from PCR denial and
tevwad hhe marts of Te Caims ),

M ind. Post-Conviction Rue 1 § 6.
™ Cansan v. State, 683 N E .20 227, 228-229 (ind. 1997).



wil only reverse the PCR court's judgment If the evidencs is without confict and leads to
one Sonclusion, yet the PCR court had reached the opposite condusion ™

If ™ InSand Supreme Court afirms the PCR court’s denial of relfiel, the
pettoner may ask our Supreme Court for 8 discretionary rehednng of the same matter.
If the Court derves the request, which history shows It usually does, the petiticner may
fie 2 petiticn for wiit of Cartioran i the United States Supreme Court for 8 ciscretonary
review, and may 480 Sle & petiton for rehesring of that decision. Since the 1877 re-
enactment of Indiana’s death sentence statute, the Unied States Supreme Court has
deciined %o review the merits of any inciana capital PCR case.

Recent PCR appellate decisions have affemed the capital sentences in, e.g.,
Michael Darvels v. State, 741 NE.2d 1177 (ind. 2001), Michas' Lambevt v. Stafe, 743
NE 20 719 (Ind. 2001), and Gevald Bivins v. Stafe, 735 NE2d 1116 (Ind. 2000). A
recent PCR appelate dedsion has reversed the conviction and capital sentence, due to
reffectve assistance of counsel, in Prowel v. Stafe, 741 N.E 24 704 (Ind. 2001), Tthe
Prosecution Nas SINCe Cropgad its CApItl Senencs reguest regarding Prowel,

While the corvictad does not have & right 1o Migate his case in pecpetutty, ™ our
Supreme Court may allow the ursuccessid PCR petitioner 10 fle successive petitions
under e PCR nues, ™' which provide the following:

N Jotnson v. State, 893 NE 2d 941, 945 (Ind. 1998)
™ See Greer v. State, 321 N.E 24 842, 262 Ind. 822 (1975)
™ Ina Poat-Conviction Rule 1(12)



(D) The court will authorize the fiing of e petiion if the
petitiore establishes a reasonable possdilty hat the

g DOSLCONVICEON  SroCidings the record
briefs and court decisions, and any Other matenal the coun
ceems rolevant.

i
j
|
E
§

Section (4)(g) of this Rude.

There is no right to counsel in seeking to fle 8 successive PCR petition the right
1o counsel arises after the fling of the petition is suthortzed ™ Ouwr Supreme Court has
Soproved two capital cases for successive PCR Sing.  The first case, On its third PCR
patiticn and following Al fecersd habeas review on the merits, resulted in 8 santence
reversal ™ The second case, Zoko Agona Azanis (f%/a Rufus Averhart) v. State, was
recently approved, October 12, 2000, for its second PCR petition.

The rate of reversal pursuant to PCR procsedings from 1977-2000 is 32%.™

1 1993 the Inciana Supreme Court took several steps 10 expedite state Court
resciution of capital posiconviction cases. First, the Court amended the rue goveming

M Tom Hoesley, ol Review of Death Senfences in ndiens - Office of the Publc Defencer
of Inlans, presectation 10 e Crimiral Law Swudy Commission at s October 2000 mesting,
revises May 2001.

¥ Sonio v. State, 869 N.E 20 1357 (Ind. 1996).

4 he Owath Penalty in Indlans, fact shest complied by the Indlara Pubic Defender Counal and
presentad 10 the Commission at its July 2000 meeting.
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SCORSSVE DRions for posiconviction rellef, Indiana Post.Conviction Rue 1(12)
Praviously. 3 SUCCessive petiion was e, tke an ongingl petition, in the trial court. The
smenced rde requres that all successive pettions be sent to the Clerk of ™w Indlang
Supreme Court and the Indana Court of Appeals for initial review, If the apgeliate court
BUhONZes e SLCCEISVE DLBON, the petiton is refered to the Public Defencer of

Mmonths. and 10 2) continue such proceedings only with our Supreme Court's approval
i cases where no petition has yet been fled, the trial court must set an aCSon dabte
unless a pettion is fled within 60 cays.

inclana Criminal Rue 24(H) ensures expeditious Igation of capital post-
COMACHON Cases by oroviding the following:

[Whsin thity (30) days following completion of rehearing (of direct
proceedings), private counsel retained by the inmate or the State
Cefender (by deputy or by special assistant in the event of a confict of interest)
shall enter an appeanance in the trial Court, AVise the trial court of the inert 10
petiion for post-Conviction relied. and reGuest the Supreme
Sty of axacution of the death sentencs. A copy of 3aid appearances and notice of
Fhant 1o Sle a petiton for post-conviction

i
2

i
H

Under the case management schedudes approved by our Supreme Count, the
capital PCR paltitioner generally has about § monihs 10 fle 8 petiion and one yesr 10
prepare for hearing, with the judgment rencered shortly thereafter. Hearing and
JOgmant dates Carnct be continued without our Supreme Court's approval.  Appelate
tme ines govern appeals of PCR decisions. Whan reheaning is denfed, our Supreme
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Court sets an execuSon date, Subject 10 a valld stay Dy the faderdl court. That date and
he cre yeir statute of imtations for fling federal habeas pettions reduces delay at the
coNchusion of State PCSICONVICICN PIOCeedings.

As an ilustration of issues avalabie fr PCR procsedings. we %urn 1o our
exampie case of Perry Millee,. On PCR Mr. Miller cisimed that both his trial counsel and
ns acpelate counsel were ineffective. and that he had not received meaninght
Scoeliats revdew of Mis sentence on cirect appeal.  He claimed that Ns ¥ia coursel was
Inefiective for the following reasons:

1. faling to move 10 continus the trial;

2. feling 0 retain paricular X0t withesses, including
0Ne 10 rebut! the stale's hak anslysis expert.

3. making parscular statements o jurors.

4. e manner in which he cross-examined and rebutted
SLale withesses,

S. opening the door for the state’'s introduction of Mr.
Miller's sadistic tendencies and prior criminal conduct;

6 fiing 10 present adcitional mitgating evidencs at
sentencing. angd

7. faling 10 instruct the jury on residusl doubt
Mr. Miller clismed that his appeliate counsel was ineffective for falling % make specifed
arguments on appeal. Neither ineflective assistance claim prevalled and the gl court
denved rolel. On appeal from that denisl, our Suprems Court affirmed the PCR court's
decision, and Mr. Miller's conviciions and sentence were again affrmed.

Recal that on direct appeal Mr. Miler unsuccessiully argued that ™ trial court
Improperty acmitied evidence of Mr. Miller's sadistic tendencies and prior criming
conduct. To avold mes jciicads on PCR Mr. Miller recharactrized the issue as
Insfactiveness of counsel, arguing that such evidence shauld not have come in at sl
and that it would not have had his counsel been effective.
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D. Federal Habeas Corpus Review
Through hateas corpus review, federal courts provide an exciusive remedy for a
state prisoner 1o Collaterally challenge NNs O har Conviction and seek releass ™ The
prisoner may Sle a petition for writ of habeas corpus In the distict court where the
Drisoner is in custody (Normeen District of Indiana) or the district where the Driscner was
CONVICHT and senencad (aiher the Norhwen or Scuthem Distnct of Indiana) The
Uriled States Code provides the following:

The purpose of a wit of habeas compus Is to contest the legalty of the
PCACHration, Nt the patitiore’'s Uik or iInncoence.  The Code provides that the wet is
Nt Svalable 1o & prisoner unfess one of the following CoNGitions are met:

1 The Unied Staces Constisation provides thas "The Privilege of the Wit of Habess Compes ahall st be
sapended, solem whes in Cases of Rebelicn or krvmsicn Bie public Safery may require ° US. Const.
. L § 9 o 2 osee gonevally Wright v W, 505 US 277, 20590 (1992) (historcal development of
habess corpes law).

MBUSCA §2241.



(3) He is in Cusiody in viclation of the Consttution or laws
or treaties of the United States. or

(4) He, being a citzen of a foreign state and comicied

Bcsin S In CusOCy for an act Sone Or omited uNder any
dleged rght, e, authonty, priviege, profechon, o
exempSon camed under e ComMIssion order o
sanction of any foregn state, or under color thareol, the
valdity and effect of which depend udon the law of nations;
or

ﬂl&pm&bﬂmtﬁnﬂomﬂb%uh

Under the Antiteeroriam and Efective Death Penalty Act of 1866 ("AEDPA"),
habess courts may only review cleims in which state supreme courts urveasonably
appled United States Supreme Court precedent, excegt if the peitioner can show with
the existng evidence that he is actusily nocent and that no reascnable jror could
have found e petiicner to be guilty. This exception entities the petitoner 10 habeas
redew regardiess of whather the state supreme court urvesscnably applied United
States Supreame Court pracecent. Habeas may not be usad 10 assert ineffectiveness of
courael & the PCR stage. ™ Nor may habeas be used 1o assert a dakm, based on new
evidence. of factusl nrocence ™

Only daims raised In state court are availadie for federsl hateas review. In
revewing habeas claims, federal courts may not grant rellef if the claim was waived in
200 COurt Of if the issue was Nt presentad Or properly presented in state court.

Despite #s apparent ramowness of review, a few eamples Bustrate that
nonetheless habeas proceedings are Lsed % acjudicats 8 varsty of ciaivs. Habeas has

®BUSCA § 2241,
™28 USC 22540
¥ See Herers v. Coling, 508 U.S. 330 (1953){noting that “Pe tracitional semedy for claims of

Innocence based on newly discoversd evidence. discoversd 100 late In the day 1 e a new Tl
MObon, Mg Deet exacutive demency”).
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Been uSed. 64, 10 challenge the prosecition's exorcise of peremptory stnkes as
impermissible based cn race in violston of the Equal Protecson Clause. ™™ 1o challenge
& jry verdict i inwoluntary post-Miranda statements were admitied at trial for
impeachment purposes.”' 10 challenge & conviction afer the petitoner estabished a
bona fde doutt as 10 his competency %0 stand trial ™™ and % asset & Bracy violation
arising from the proseculion’s alleged nondsdosure of material evidence. ™  Mabeas
has Dean Used 10 85sert. @ G . ineffective assistance of counsel duning the pre-tnal stage
of proceedings.’™ the trial stage,™ the sentencing stage ™ or based on a confict of
interest. ™"

Petitioners unable to pay the fling fee may apply for permission 10 Sle the petition
in forma paupens™ by fing a special atidavit. Petiions must dosely approdimate the
format prascribed by Sederal or Kocal ndes and must state with specificity e grounds for
the requested relief. Despite the recuirenints for spedificity and paricudanty, pro se™™

™ Cee Couler v, Glimore, 155 F 34 912, 918-19 (Tth Cir. 1988)

T Ses Hervy v. Keman, 177 F.3d 1152, 1153-50 (5th Cir), amended by 197 F 3¢ 1021 (% Cr.
1989).

™ See Bamel v. Harged, 174 F.34 1128, 1136 (10M Cr. 1999
I See Wiight v. Hopper, 169 F.3d 895, 700 (11th Cir. 1996),

I See Tucker v. Prejesnic. 181 F. 33 747, 758 (&th Cr. 1999) (felure 0 cttain favorable
SVS3nce and request CONtLANCS).

115 See Steinkuehier v. Meschner, 176 F.3d 441, 445 (Bth Cir, 1999).

™ See Lamd v Johnson, 179 F.33 352, 366 (5 Cir. 1089) (talure 15 nvestigats and prasent
masgakrs)

i See Witson v Moore, 178 F 34 208, 280 (4 Cir. 1999).

™ fome peuperds s legalese Bom Latn meaning I the manner of 8 pauper’ or In
manner of an Indigent who is permitied %0 deregard fllng fees Mm See Black’s
Dicsonary, Sevent Edtion, West Growp, St Paul, Minn, p. TE3, 19689,

™ Bro e '8 legaleze fom Latin meaning Yor oresel”™ of "0n 0Ne's Own ehal” or one who
procesds In coun wihout the assistance of a lawyer. See Black’s Law Dictionary, Seventh
Ecmon, West Group, SU Paul, Mnn, p. 123637, 1099,

T
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pefitons “are [held 10] less stingent standarcs than formal pleadings drafied By
awyers %

AEDPA establshes a one-year imiation on fling habeas pettions. ™ Pricr %
the passage of AEDPA, no deadline exdsted for ling a habeas action. But effective Aprl
1966, an INMate S0eKING Nabeas review hixs 0O yoar rom the Sralty of drect appeal to
fle & hadeds petiion. The one-yedr period runs from the latest of the llowing
stuations: (1) final judgment on direct review o “the expiration of the time for seeking
such review:" (2) the removal of any state imposed impediment that unconstiutionally
prevented the Sling of such a petiscn; (3) the United States Supreme Court's recogniion
of @ new, retroactively Appicable ConstRLBONal FIght. Or (4) the emirgencs of recogniion
of any new 1BClS SUDDOring the petiSonar's claim !hat “could hive Dean dacoversd
through the exercise of due cligence, ™™

The one-year time Imit is lolled during PCR procsedings, from the time of flling
the PCR petition $rough the PCR appeliate decision. A portion of that year is inevitably
expended prepanng e PCR petition by new counsel previously unfamiiar with the
case. And the balance is then availabie for new hadeas counsel 1O repamn & new
TaLeas DeOton

AEDPA provides for a faster ime period « a 180-day limitation appiles o certain
captal cases if a state “opts in" for that provision by meeting certain counsel standards.
No state %0 date has succassiully opted in due 10 The high bar of those standards ™

B Ansomelll v. Shoshan, §1 FId 1422, 1427 (T Cir. 1996). see oo Condier v Gramiey, 93 F.3d 394, 397
(Tth Cir. 1996) (pro s¢ petition improperly addemsmg qualty of Sation bearing @ wiate court construed
Ideraly 10 presers subslastive Satsom clurs)

" Astrerrorism asd Effective Death Pesalty Act of 1996, §§ 101, 110, Sue 1217, 1220 (1996) (eodified
2 28USC. § 22644 (20000

WA USC § 2440d),
P Seeid § 2200,
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State PCR cefense coursel assist in oblaining regrasantation for federal nabeas
patitonars, and the federal Courts are esponsibie for compensating hese lawyers. The
Inciana Attomey General represents the Indana State Prison superintencent, who Is the
Congnated cefendant™ in these proceedngs because the State Prison houses cagital
priscoars. ™™ Both the Northem and Southem Districts of Indiana genacally compensate
soooinied habeas capital cefense counsel at an hourty rate of $125.

Regarding standard of review, federal courts will not grant habeas refiel on a
clam already adjucicated in state court procescings uniess that adjucication can be
shown 10 be urveascrably wrong ™ Factual fndings Dy the sate court ane presumed 10
be comect ™ Evidentary hearings are held if the orisoner meets cartain standards ™

An Indiana petitoner may appeal the district court's decision 1o the Mth Circuit
Court of Appeais # a federal judge decides that the pettioner has made a substantial
showing of the denial of a comstitutional right ™ i that appeal is unsuccessihu, the

M See2USCA §2254

" Thus, at Me revew stages of (1) deect appeal, (2) PCR, and (3) habeas corpus, an indigent,
capiialaeniences panon i hypically represented by, rescectvely, (1) & Ptic Defender
Commusson-raned, Caminal Rule 24-quaifed counsel, (2) the Pubic Defender of Indana, and
13) foderaliyapoonied counsel, Al Ihose same e "eview 38088, e Suale &8 representsd
sach Sme By e Allomey Ganeral of Indara.

Al the Commason's October 2000 meetng, hen-Altomey Genersl of Indlana Karen Freaman-
Wison dacussed her office’'s responabiity for prosecuing deat penaity cases from Beginning o
end, net only by Panding Capital COMCHon Snd $entence reviews &t the drect appesl, PCR, and
federsl habeas corpus levels, Dut ais0 Dy assisting prosecutons ot the charging, pre-trial, and sl
slages, helping 10 minimize emor. She contrasted the gravity of this reaponabiity with victma”
siores Tt often seem lost post-irial In the focus on e rights and fiate of the defendant, noting
hat 3 defendant who Nhas received & capal senience s one who Dy definition has pepetraled a
Rancus Crime Spanst 8 victm whose voice can onfy e heard Twough surviving fasly,
Prosecuions, and amomeys genensl.

W See 28U S.C 2254a)1)
W7 See 28 U S.C. 2254(e)(1).
™ Ses 28 US.C. 2254(e)2).
™ See28USC 2283
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DAtBCNar Can fle & petition for writ of certiorad in the United States Supreme Court for &
dscretionary review *™ A successive habeas petifon may be reviewed under certan
congitions. ™"

From 1977 through May 2000, 20% of Indana capityl sanlences were reversed
through habeas corpus proceedings.™ This figure does not include the recent capital
sertence reversals in Minnick v. Anderson, 151 F.Supp.2d 1015 (ND.ind, August 22,
2000), where the Capial santench had Deen MOO0Sed OV @ UNANIMOUS  jury
MCOMMaNdation agars! death. and Roche v. Andrson, 132 F Supp 29 6868 (ND.Ind.
2001)™

Retuning 10 our review axampie case of Mr. Miller, recall that on direct appeal
M. Miler unsuccessfully argued that the trial court improperty admitied evidence of Mr.
Miller's sadistic tendencies and prior criminal conduct. To avold res Jucicats on PCR Mr.
Miler recharacterized e issue as ineflectiveness of coursel arguing that such
evidence shoud not have come in at trigl and Tt it would not have had s counsel
Boen efective, The argument faled before the PCR court and our Supreme Court on
review of the PCR court's decision. On habeas MW, Miller made the same ineffective
assistance argument, which falied at the district court but prevalled on the Seventh
Cirout's review of the distict court's decision, resulting in an order for his retrial or

™ Snce the 1977 re-enactment of Indana’s capital sentencing statute, ™e Uniled States
Sugreme Court has fevieesd one Indara cagital Case on its marts.  See Thomas Sohwe v.
Factey, 510 U.S. 222 (1994).

T See USC 226400)

T The Ovath Penaity in Incdlana, fact sheet compiied By the Indlana Pubic Defender Council and
presentsd 1 the Commisson ot its Juty 2000 meetng.

™ Tom Hoesly, Juicsl Review of Death Sentences in incians - Office of the Pubic Defender

of Indlane, paper presented 1o te Caminal Law Study Commission at its October 2000 meeting,
revised May 2001,
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rease Me Miler Tn regotisted & pled Dargain in which he and the state agreed 1o &
santenca of a term of years,
Q. Exscutive Clemency

The fourth avenue of review for rebef in a captal Case is executive clemency.
Tre Incara Constitution provides that (e Governor may grant repneves,
commutations, and pardons, after conviction. for a8 ONensas axoact Nas0n And Cases
of imgeachment. subject 10 such regulations as may be provided by lew ™

An inmate inlSates a clemency proceecing by fling an appication for clemency
with e Indians Parcle Board™ as orovided by the following:

T v Conesr. ART.V, § 17 (amended 1984)

T 500 1IC 10-021; 30w ais0, Oyw v. State, T17 NE.2 5, 20, 0. 19 (Ind. 1956).
™C 11824,

W S00 IC 11-9-22(0)(2) and (3).
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ANer the hearing. the Parcie Board submits fs recommendstion 1o the Govermor,
which the Governor reviews before making his decision. ™

ingiara has no provision for compersating cefense counsal e demercy
PIOCeecings.  However, on Apdl 13, 2001, relying on 21 U.S.C. 848(c)8). a feders
oBlict Count In Indiana nded that coursel for a petiioner may be entitied
COmpensation in clemency proteedings If (1) a non-frivolous federal Rabeas petition had
been exhausted, (2) no state provision Kr demency Coursel axisted, and (3) the Datiticn
requesting clemency counsel is fled befors CoUNsH PrOVIces Cemancy services. ™

Since the 1977 re-enactment of Indlana’s capital sendence statuts, no petiion for
AXACUIVE CIemMacy Nas Deen Granted in a caphal case ™™

™ C 1102:2).

T See Judge David Mamiton's "Entry on Petiioner's Moticn for Agpaintment of Counsel for
State Clamency Procesdngs.” p. 4, Jm Lowery v. Rondle Anderson. Cause No. IP 98-T1-CHG.

¥ Yom Hinesley, Judicie! Review of Death Sestences in indiane - Ofice of the Mbic Defender

of indiene. pager presamed 10 the Crimingl Law Study Commasion at s October 2000 meeting.
roviaed May 2001
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Conclusion

in Indana, the fliowing four avenues of review apply 10 8 caplsl sentence: 1)
crect apceal 10 the Indiana Supreme Court; 2) petition for post-conviction refief ("PCR”)
10 the tial court and subseguent agpeal of the PCR decision 10 the Indana Supreme
Count — scoassive petisons %r PCR may be svalable. 3) petison for wrt of habeas
Corpus 10 the federal dstrict court and subsequent appeal of that decision 10 the Seventh
Crcuit Court of Appealls - successive habeas peStions may be avalable; and 4) appeal
%0 e Govemor for clemency. The result of each avenue of review but the last is subject
10 review Dy the United States Supreme Court.

Each of the four svenues of cCapital case fview Nhas within it multicle
Copormunites for potentisl reaxamingtion.  However, some Of these opportunities are
more meaninghd than others. Thus. 8 defendant may chooss nit 1o aempt some
avalabie opportunities because they are rarely graried. & G, petitions for rehearing.

The first review avenue, state direct review, provides within it fve cpportunities
for recxamination.  First, on cirect review, a motion to comect errors may be fled
requiring B trial court 1o reniew O Or more clalned erors.  Second, the fve justices of
our Supreame Court conduct & review of sentence proportionality and direct appesl
clakms - this s the prame and typically the most meaningful examination of the direct
review avenue. Third, our Supreme Cowrt's dedision Is subject to a motion for rehearing
and, fourth, i Sulject 1o review by the rine justices of the United States Supreme Coun,
Fifth, the United States Supreme Court's decision is subject 10 a petition for rebwaring.

The Commission discussed adding at the direct appeal stage a specific
comparative analysis between death sentences in 833tion 10 e proportionality review,
ROWSVEN, N0 CONSONSLS WRs reached.

The seccnd avenue, state PCR, provides six opportunities for potental
recxamination, the first and third typically being the most meaninghl  First, on petiton
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for PCR, a gl court raviews the pettioner’s claims and usually hoids an evidentiary
hearing. Second, the tial court's cecsion i SUDIC! 10 8 MOBON 1O COMECE error. Third,
the il court's decision B rvewed by the five members of our Supreme Court and,
fowrth, & subject 1o 8 moticn for rehearing by that Court. Fifh, our Suprerme Court's
Gecision s subject 10 review by the nine justices of the United States Supreme Court
and, shih, is suUbject 10 @ pelition for rehearing by that Court. Further, successive PCR
petitons may be available. however these an restricted and cannot be fled without our
Supreme Court's permission.  Any sucosssive PCR petition is subject 10 the same six
opportunities for potertial reexamination 8s was the first Destion

The third averwe, fecderal habeas corpus, has six opportunities for potential
reexamination, the frst and third typically being the most meaningful. First, on a petiion
for federal habeas Corpus, the federal dstrict court reviews e petitioner's claims.
Second, the districts court's decision is subject 10 8 molon 10 reconsider.  Third, the
district court’s decision is reviewed by a three-judge panal of the Sedersl Severth Circuit
Court of Appeails. Fourth, that decision is subject 0 motions both for rehearing by the
same Troojuige panel and for rehearing en banc by all 11 active judges prosently
sitting on the Seventh Circuit Court.  Filth, 8w Seventh Circulr's decision is subject 1o
review by the nine justices of the United States Supreme Court and, sixth, is subject 1o a
petition for rehearing. Successive habeas pettions may be available But are restricted
and carnct be fed without the Seventh Ciroult’s permission. A successive habeas
petition is subject 10 the same resxamiration levels 8s was ths first petiion,

The fourth avenue, executive dlemency, has two levels of polentsl
reaxaminasion, On 8 petiion for cemency, the fve-member Parcle Board conducts a
review and submits s recommendation to the Governor, who Considers ™t
recommendstion and decdes whether 10 grant or Gerry Cemancy.

Each averus of review is estricted by nue 10 prescribed issues. Issuss akready
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reviewed oflen A urraviewabls ater a8 res JUOCar, and those Not tmaly raised often
are uveviewadie later as waved. In ths sense, particular claims are sometimes
Charctanzed as hindng & Cna-avenue (with its multipie levels within) chance e review,

Tra Decwfits of such prescribed review Include society's maximization of Judcal
and crimingl [USHice resources through limiting claim repetition or claims apparently not
important encugh 1o timely raise.  Indeed, without the panciples of walver and res
judicate, & capiial inmate could odtain multple trials and interminable review for e
same crime.

A possitie risk of B sirict appicaton of wikver Could be Bt innocant peopie
may b convicied and executed. Safeguards &re empioyed 10 minkmize this risk. In
OrSer 10 provide review for an otherwise unavallabie clsim of emor, the “Tundamental
orror” axcaption to the procedural bars of res judicats and walver may be invoked, or
isSuss may be reframed or recharacterized in order to avold those procecural bars.

An example of the latter is former captal inmate Perry 5. Miller, who on cirect
appeal claimed emor in the admission of evidencs — that s prcr crisningl condhuct
should not have Deen admitied 8t tial, Having falled in that claim, on PCR he
FAChAraciadzed R 88 an Inefective assistance of counsel caim -~ that his coursel was
ineffective for opening the door to the admission of that same evidence. Having falled in
that clam, on habeas he Made T same MChrBcrzed cam, which faled at the
district lvel and then prevaled at the Seventh Ciroult, resuling in the reversal of his
comvictions and senfence. Ineflective assistance of tial or appeliate counsel can be
raised on drect appeal, PCR, and. If raised in state court, 0n habess review.

Techricaly there Is no specific review provision for ralsing a free-standing “claim
of INNoCence” urrelatad 10 the evidence produced a irial or 1o procadural Claims, This is
30 because the fact-inding nature of the triad Is relied upon to determine the defendant's
Uit o InnoCanch in the Srst instance, with the State Deacing the entite burden of proving
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guit beyond 3 reasorable doubt and the defencant Beanng ro egal DUrCen whatsorver
10 prove Innocence. in this regard, the irial is the ‘paramourt evert” in 8 case ™' The
nature of review, as coposed 10 That of INal, Canters around the faimess of the tral's fact-
fincing process; dams thereafter rasing the possibility of INnCCencs e sXCressed on
rgview in terms of suficiency of evidence to comvict and of procedural propriety at trial

When sufficiency of the evidencs i raised, ™ appeiiate court examines the
facts in a ight most favorable 10 the CONVCION and, &xCept in rare Croumstances. wil
ot rewelgh the facts or the crecibiity of the witnesses when assessing ™ valdity of a
CONVICION OF SEMNCe.

i found 1o be materisl, new aVidence May e reviewed i & was not avadable at
Wl it was avaslabie ot trial. matedsl avidencs not admitied at vl may Do reviewsd
as part of the prajudice prong of an inefective assistence of Counsel claim,

A troutiing aspect of the review process takes e form of frequent inordinate
time delays from sentence 10 execution. For cases tied before rule changes in the early
1990s. some delays have lssted for &8 many as 21 years.™ Indana postconvicion and
tral ndes implemented In the sarly 10608 providing for More &Pedtious review have
docreased delays, wih average tme from sentencing 0 exacution Currently
ApPIoEmating n years, Further improvemaents are noeded.

The Greatest time delays are attributed 10 feceral habeas proceedings, Indkana
Supreme Court review, and lack of greater numbers of capitsl qualified counsel,

¥ Ses Herers v. Coling, 506 US. 390, 113 S.CL 353, 550 (19683)

*¥ For example, capital inmate James Lowery, convicied of he shooting musders of 80 year old
Gerrude Thompeon and her 50 year ok Pusband Mark Thampson, wis sentenced on )
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Regarcing feceral habeas review, before the 1006 Arti-Terrodsm ang Effective
Oeath Penaity Act no deadire axsted r fling a habeas acton. Effective Aprl 1566, an
Inmate s00king habeas review has one yedr from date of frakty of deect acceal 10 e 8
habeas pettion.  That year is %olled during PCR proceedings. from the time of Ring the
PCR petiion through the PCR appellate decision. A portion of the year Is inevitably
expanded preganng the PCR petition by new counsel uriamilar with the case. And the
balance is Ten avalable for new habeas coursel 10 prepare & new habeas pestion. Of
35 otal habeas actions fled since 1977, 11 have been decided. Includng one
SUCORssive habeas petiion. The average tme 10 fle & habeas action is 5.38 months.
The average Ime pending on a inal habeas decision is 37 91 months. ™

Ragarding indiana Supreme Court review, of the 1 direct appeal decisions since
1977, the Sme span from semencing % Supreme Court opinion averages 39.4
mors. ™ This average has ikely irgroved in the last cecade Al &3 most recent
session, e Indana General Assembly amended INSana’s CONSIREON 10 FAMOVE NON-
cagital criminal cases from owr Supreme Court's mandsiory docket.  The Comeression
DDACts s aased cockat o result In more expedent review of capial cases In our
Sugreme Court.

While no compiletely failsafe system is Pumanly possitie, the Commission
finds that the review procedures in place In indana and In our Seventh Circult fecensl
appeilate courts Qercally result in 8 Al and fair review of non-walved legal issuss in
capital cases. In 50 finding. The Commission recommends protecting this system by
taking special care 10 ensure continual, adequate funding for all relevant components of

¥ intcemanion provided by Susan Carpenter, Indiana Publc Deflender and Indians Caminal Law
Study Commission member.

¥ Steve Swwart and the Indlana Prosecuting Atiorneys Councll, indiens Death Row 2000, June
1.2001, p 13
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B review roCess. especially for qualty atiomey advocaies On ol sides. whather
calenss or state,
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Cost comparison between a death penaity case and
a case whare the charge and conmviction is ife without parole

The cost of any criminal Case Is subject %0 the extert of due process afforded o
the cefandant Nether the Indiana nor the federal constituton reguires more slaborate
tnal proceedings for defendants Charged with CICILA rather than NONCAGItE oMerses
But the seventy and lmeversbilty of 8 Capisl Sentence his INSUCHd SOMe SMes 10
prescride more elaborate tial and appelate procedures v Those facng Dossible
A XBCULON

In InSana cagitl cases are more axdensively iigated than other murder Cases.
refecting the captal legal procedure precept that "death is dfferent.” When the utimate
panalty s o stake, MIgaSOn moves N0 @ “super due process” mode that goes above
and bayond the due process invoked by & potential term of years. The costs of a capital
trial are affected by Bs elaborate procedural safeguancs and by the greater time and
effort expended 1o meticulousty challenge and venfy avidencs.

Not surprisingly then, capital Cases are more 8xDensive than Othir Murder Cases.
A capital case takes longer Ime and more money 10 NSgate than other Mmurder Cases.
As GSCusSed in this reporTs previous sections, an Indigent capital defendant recaives
8xrd logal reprasentation, in temms of BOth rumbers of lawyers and the qualifications of
those lawyers. A capital jury must be qualifed and sequestered. Stale and county
governments pay an indigent defendant's defonse costs 10 ensure & adequals defense,
including Investigatons, axperts, testing. and incicdentals. Most capital defendants are, or
become dunng the course of capital proceedings, indigent.

Other factors that can influsnce @ county’s costs In defencing a capial case
inchude Te strength and nature of the evidence agsinst the delencant, the mitigation
avidence avalabie, and the parties’ wilingness 1o plea bargain.
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Some cases reguire expensive forensic sing in order 10 Jeveicp a Celens o
to challenge the stale’s case. In olher CR36S. SUCh tesing is not an issue. Similarly, the
number of withesses and their location can make Fwestigation and the degceing of
Wwitnesses very costly

Magation evidence is crucisl in 8 CAptN Case, and gathering this information can
be very expensive, especialy In the case of a defendant who his Deen ¥ansient and
Ived roughout the country of who has a substantisl refevart mwdical hstory.
Information about the character and background of the defendant must be cbtained fom

The wilingness to plea bargin can Niuencs the cost of resciving a capital case.
An unwilingness 10 negotiate a plea in 3 capital Case leaves no cholce but 1o go to al.
While in some cases negotiation s not in the prosecutor's o defendant’s Dest interest, in
$0Mme Cases both sides can be well served by a negotisted ples.

Unfike noncapiesl wials, whare fact finding and sentence are determined in 8
single proceeding, capitl defendants are ¥ied and sentenced in a bifurcated process.
This bifrcated process entails exdensie jror involvement, necessitating careful
empaneling and requiring both the prosecution 8nd defenss 10 rigorously quesson, over
# pancd of weeks or months, @ large number of potertial jurcrs.  Jury COSts comprise
ore of the MOt axDenive components of 8 captal trial.'

Posttrial review costs - direct appeal, posicomviction proceedings, feceral
Nabeas COpUS. And CMeNCy — Can ComEnse the Most expersive cost component of @
capitsl case

¥ Margot Garey, The Cost of Taking a Life: Dolars and Sense of e Death Penalty, 18 UC
Owvis L. REv, 1221, 1253-54 (1049),

¥ Marget Garey, The Cost of Taking @ Life: Dollars and Sense of the Death Panaly, 18 UC.
Dwvis L. REv. 12217, 1253-54 (1089),
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The Gfficulty In axamining cost Afferences Detween a death penalty case and a
case where t™he charge and conviction is ife without parole les in defining faciors and
paramelers for equivalent companison’ For example, Indlana’s teo most expensive fife
without parcle cases. Wil and Weatheord,* are cases in which the defendants pled 1o
Me without parcle afier 8 Jury comictad them of Cagital murder Dot Dafore the captal
penaity phase took place. Thus Walls and Watherford have ol of the costs associated
Wi a capital rial, athough no capital sentence was imposed. An additicnal four ife
WIPCUL Darcke Cases a0 resuted from sentences imposed afier a compiete capital trial.

Defiring "costs”™ can ranslate into @ moving target.  Should opportunity costs be
considensd “costs™? I & potential oIt SaNtANce SOMalimes acts [0 eNCOUrage some
capitsl murder defendants 1o pead guity, s saving the costs of a capital nal, how
should this be faciored Into the equation? How Coes one vale the costs of the time of
the various lawyers involved in the process when each comes from a cifferent part of the
legal systemn having s own organizational structure - pubic cefendens, prosecutorns,
deputy amomeys general, and supreme court Justices and law Cerks.

Thus, poiniing 10 @ single number as representative of the cost of a death penalty
case is misleacing, because there wil always be cost examples that are much higher o
lower due 10 the croumstances of the SarScular Case and due 10 Sdy parameters.*




To axaming how the cost of a ceath penalty case compares to that of a case
where the charge and conviction is e without pirole. the Crimeal Law Sty
Commssion asked Legsiative Services Agency Senior Fiscal Analyst Mark Goodpaster
10 conduct cComaanson resaarch.  On 8 reguiar basis Mr. Goodpaster presanied to the
Commission status reports on this resadrch.  Aller reviewing the resesch on s
ongoing basis and recenng M. Goodpaster's final report, ™he Commission adopted e
report's conchusion.  Ths resaarch, analiysis, and wiing work of Mr. Goocpaster appears
below and comprises the remainder of this report's section IV, “Cost Comparison
Between a Death Penaity Case and a Case Whers the Charge and Conviction is Life
Without Parcie.”
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SUMMARY,
Reguest by Criminal Law Study Commission:

The purpose of ths analysis was 10 compare the cost of 3 case where the charge and
COMVCHON resulis I 3 CADHN SaNteNce with Be codt of & Case whire The Charge and Comviclion
resuls n 3 Me WINOU Darcie sentence.

Comparng the costs of ese cases NMvoived compiing information at severs stages of
JOca procedure 3t both the county and stale levels of govermment. In aodiion, severa
Chianges Nive SCcurmed I state lrw and n Supreme Cout nies that affect both the types of
cases and the Trme en0d In which the cases can be Used “or COMPANION DUIDOBes

Nethod Used

To identfy the relevant iInfomation in the sgpropriate time periods, LSA developed a 2ala
Sase from nformation compded by Be Indens Scpreme Court, e Pudic Defender Coundl and
o Clark County Prosecuting Allomey. LSA supplemaentsd Bhis nformation By contaciing court
ST, County Budiony, shesily, and proseduling atiomeys In countes where inals involving eiher
B9 Sasth pecaty or Me without parcle Occured,

Once t"e Jalabase was estabished, LSA estimated the costs of a single Indhvioual feoing
e Do desth penally or He wiBhout parcie. It then sppied thess same coals 10 the B4 offendens
who wers sentenced 10 Jeath 10 sstimate what the costs would Be If sach of thess offenders we's
Yed under the regurements of Crming Rule 24 (CR 24) and I Dhey were Ted and sentenced aa
o e Most 300U SANIeNce Wit W impriscrment without parcle.

T WO SNNSNG OPECNS fedult In COSLS COCUMING 8t iferent pONS In ime. The Jeath
penaly resuits in Righer Costs OoouTing & an sartler POIRE But with o costs Mer the axecution
date. For deah row offenders, the length of Sme on death row pricr 10 SXecUSon ranged from
38 Dan ted yours 10 a8 manry 48 15 years. LSA also estimated that he length of 3ma on Death
Row was 10 5 years based 0n offenders »ho have Been sxsculed, By contrasl, ofenden
sentenced 10 Me without parcke will remain in Level 4 Sacilties for 30 % 50 years. depending on
e 808, 6, a0 race of B Sfender &t the time of sentencing.

Beceuse these cost streams Oocur ot different points in time, ey are dscounted %0 a net
present vaiue 10 sliow for & commen point of Compariscn. Since thess o senlences must be
propecied out 50 years, both P infation rate and the possibie discount rate for determining
present value must Be assurmed. Accordingly, £ was assumed that both inflation and he selected
diacount rate will remaln within the bounds of IMistion and decourt rites Detesen 1970 and
2001, Based on this assumption, the selecied average arnual inflation rate was assumaed 1o be
5.2% whie he svecsge anual dacount ke wis assumed 1o te 7.97%.

Anabysis and Conchalons:

When appiying D present value 10 the two cost streams for 8 ypical® offender who s
axacutnd within 10 5 years of recaiving the deah sertence, T presest value Cost for e offender
10 Do axscuted afer receiving legal rezresentation as required under CR 24, sxceeds by 21.15%
the costs of sentercing Te offender 10 e without Darole uNder e less Aringent reguirements
o7 legad regresentason.

TO satimans Pe sysiemic coats of ha death penaly and e without parce, LSA
companred the costs of the deat penalty and Me without parcie for P 54 offendens who feceived
P Soath penaly Detween 1970 and 2000. Of e 54 offenders who have bean on death row,
ning ware sxacuted, 38 are cumently on death row, and 37 have had Deir seriences feversed.
This acalysis assumes al the nine oMendess »M0 were axscuted wil De axecuted In the same



Ve Denod 35 Ty ware acualy executed The outcomes of e 33 cflenders who are cumently
20 Dasth Row will 3e0end 00 what™ar sy of Ihav death seniences will te reversed
mmuwmmmmmmm$mmwm
AVETSAC AL SN The 22e O Tederi revirw level. In ONe SCANAN0, Bl OMenders cumenlly o0
Death Row wit be executed within a definite panad of me based on the average of 3 “ypical®
SN 15 8 20CoNd 3CANANS, I & assumed Ihat 20% of the death sentences of these oferders
Wil Be reversed and resentenced 10 He without parcle

Al cfandens for whom the Seath Denally wits "sguesind wold receve wo atiomeys and
AN 3IMost UNkmAed SXDENSS ACCOUNE 88 "equUred Under CR 24 In the Me without parcle
SCONAN0, M OMANSE’S whG Parve Deen $x00Ued OF Bre Cumently ON COMN MOW Me EREUMed 15
reman 0 Lovel 4 facites for er naturs fves. Those w5088 Costh seniences were reversed
ANd resenienced wil 7e0eive Ihe SAMa SeNENCes UNder the e without Darole SCenand.

When companng e net present value at an arnual nfiston rate of §.2% and using
GE0ourt rang of T TN, e coats of he death penaity 1or those who Nave Deen exstuted in ths
fest growp 8 17.70°% greater han £ they wers senterced with He without parcle. (¥ 20% of Pese
o¥enders cumenty on Death Row have heir sentences reversed. the cost of the death penalty
woukd Ba 22 34% grealer ) For Bose 0Menderns «NOse SNENCS ware reversed, the costs of e
death panaity due 10 the Ntial costs of Criminal Rule 24 are 63.89% more than If they were
sentenced 10 Lite without parche. Whan combining the costs of these wo cohons, the asdtional
costs for the Death Pecaly & 30 2% more than the combined costs of Me without parcle (37 78%
more it is assumed Pat 20% of the ofenders on death row will have thed sentences reversed
0 NSead receive sentences of e withowr pancle).

METHOOOLOGY
LSA used Bis method 1o develop the deta for the analysis,

Nethod of Dispesition: Murder Cases can De resoived oiher Dy @ jury Wl or In a plea
Agreament between the defendant and the prosecuting atiomey that is accepied By P judge of
he sendencing court. To ensure that simiar types of cases are used, LSA selecied Yals in which
& pory wikh impaceied 8od whers B Uty =ade & nal Selemnation 15 COMPane Cases invaiving
1o death peralty with e without parcie.

Time Period for Selection: Lile without Darcie Secame & senlencing cpton s 1942,
whie Caminal Rule 24 was ssued In 1563 CR 24 reguires that two quaified atiomeys represent
& Sefendant n 8 murder Hal In which the deal Denaity wad fequeated. The Indiana Sugrems
Court anended Rule 24 of B indiana Rules of Caminal Procedurs. requiing the spporntment of
experienced courssl with minkmum caseloads and uniimied compensation In ol capital cases.”
Since CR 24 was enacied In 1850, only Bose cases thal have Deen 19ed since 1983 are nciudes
In the dats set

Composite of Offenders: The costs of sxecution comparsd with & Meltme Impdsonmaent
will viry due 10 the age and Me sxpectancy of sach indvidual oflender. In this analysis, a
Composts was develcped based on B4 ocffenders who wars af One poirt senlenced 1 death sl
the tral count level.

This composits of offenders was USed 10 develop an average age of an offender ot e
tme of sertencing and the oflander’s e apectancy. The sversge 408 ol Ba tme of senlencing
wis 20.4 yoars, the youngest being 17 and the cidest being 50.

' St www clarkprosecstor org hemib desth Smeline Stn
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The cuicome of the trial was not considered. For both groups, @ fry was
ocoumed, and e Jury Ulimately recommendad & decision

Based o0 Dis dats Sase, 26 defendants who wire being tried where & request for the
death penaly was fled were compared with 18 defendants who were being iried where
penalty wih fOl & saniancing opfon and Me wihoul Darcie was the Mot sercus
opion.

I

Appendix A shows the names of he defendants n Pese o groups. I the group whene
the death panally was feguesied, Bame were 28 defendants: 20 white males and oght Dlack
males

Appendix B shows T group whare the desth pecaly wis not Nled. Of theas 1
defendants, thero ware 14 white males, one white female. and Twee black males.

Which Costs Are Selected:  "Out of pocke! costa” are consdecsd %0 Be hose costs
that can be deecly associaled with he costs of the defendant’'s Yal. For instance, the salaries of
court and polce personnel wil be absorbed by the county govemment Budgets and will Be pald
whather of not a Sefendant is tried In & case. MHowever, COsS!s ass00Ried with other activities that
can De directly asscciated with & mrder sl would Be considerned as “out of pocket” costs.

Al the county level, the afecied Indude the trial courts, the ofice of the
prosecuting atiomey, and the county sherf, following are congidared 10 Be “out of pocket”
cxpanses for this study.

O atiomeys’ fess, Nvestigatons, and expert withessoes for sach al.

D jryrelnied costs, Inciuding per diam, Tavel meals, Idging, and cverime expenses for
court personnel;

Supplementsl appropriations for prosecuting atiomey Costs. and

overtime ependiures when sherdfly departments provide securly duning B course of
MUrder Hals. ’

Stale agencies affecied by both the death penalty trials and Me wihout percie Tials
nchude Be Offce of the Atiomey Genersl, the State Pubic Defenders Ofice, Be Indana State
Police. and the Department of Comection.

While neifther he Pubic Defender’s OFce nor the Office of e Allomey Genersl Incur
Overtimae CONlS 238CCialnd With death penaity Cases, both offices regon that significant staf! Sme
s avoided whan hhe sia®f are nvolved It appeals In Me without parcie cases compared
penalty cases, Consequently, an atlemgt s made 10 oSS
agercy in cases nvolving death penalty Gases and cases wvolving lkong senterces when e
WIROU pieclhe s conaldared.

Both the Stale Polce and P Depanment of Comection will inour addisonal costs
es0cated with overtime when executions ocour. In addton, Be Department of Comection incuns
SAStonal costs relaiad 10 each axecution for e costs of chemicals, the contradt aTangements
with a physician who supervises the execution, and Fravel sapenses for centeal stafl,

oo

this cost with the snapshot indarmation from August 17, 2001, showing the number of ofenders



cider than 80 who St Msigned 10 the Seneral POPULoN of & APcIal Needs U Seveloped for
NAVauas with medcal and o Nealth<slaled prodiems

As Figure 1 shows. T proportion of cRenden who wers I S0eckl Nesds UNES Mther
Pan N e genere pOpUlon INrease a3 e ofenders age The percentage of offenden who
Wwere I SPRCH reecs Units Nereksed Pom 19% for ofenders between 00 and 04 years of age 1o
38% for offendens 75 years of age and oider

U swoe Mo 78 ard s
[T gemers povmsoton Copmal tomis papaton

Figure 1: Ofenders 80 years of age and cider and thelr sssigamant 1o general
wmw-&wmﬂommnmm

DOC macated hat NO WiOMation was svalabls CONCAMIng Pa D& Sem Costs of Twese
feciities 38 OPROse? 10 ganers popuUiation faclites. To alow the analyss 1 reflect fe sddsone
Pasit) cave coats of The agng offendens, the Ioliowing chirt was used 10 adiust for hese costs by
0% rovp These costs e Dased ON 80 SVrage Der dam axpandiure o health care of §2 800
and sdusted ased on census repors o Reallh care mgendiures by age grous. © Essentialy
e Dol care coats for THyear<id cllenders wil Be 126% grealer an for J0-yearold
offenders.
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Figers 2: Estimated Health Care Costs By Age Group of Ofender Based on Per
Diem Expenditures Reporied by Tw Department of Cormection and the US Census

Accounting for inflation: AL costs are Ntialy stated in 2007 dolars

' 1880 Statutce’ Absirpct Of The Untied Siaies. Tatie 164, Average Avusl Expendiures Pec
Consamer Unit For Heath Care 1985 - 1887



o The average age of oenders at time of senlencing was 29.3 years.

o Otlenders spent on average 10.5 years on Death Row before being exsouted.

o  The averape WMo eaxpeciancy for the B4 offenders was 77 years. Consequenty, hhe
Ceed Tene whian an Ollender wiuld feman in priscn Ll desth i 47 years.

A Timaeline for Comparison Purposes:
A tme ine was developed 10 compare the costs associsied with 3 Typical® defendant
who wis aither ied 120 the death penaity or for ife without parcie.

Trial Phase « Approximately One Year: The t7al phase oocurs between e time when
cimingl charges and the death penalty are inftally Sled agans! the cefendant and when the jury
recommends & senence. Batesen the time that charpes are Ned and the defendant s brought 1o
trial, 2O he State and the defendant witl Conduct INMenaive investigations 10 delenmmine whether
the defendant commitied the oime. Both sides wil tend 10 make axiensive use of expent
winesses 10 connect e defendant 1o the cime, o 10 distance the defendant from the crime.
Becaune & capial case s 8 bfurcaled proceeding, both sides will 880 Ivestigale whela he
defendant should receive the death penatty. Capital ¥als aimost always wvoive axpert psychiaing

j

Dusing year 0ne, the costs hat are incurred are Qenerally al the county level. The couts
costs for the legal defanse of the accused. the jury that is Impaneled, any overtme worked
siaf¥, and cvertime security worked Dy the county sheriTs depamment. Outside of s

the me spent & the
average amount of Sme from the crissinal fling 10 the final sentencing in & death
days. For puposes of this analyss, § was assumed that the 7al phase
Sing 10 8 senlence & 0N your.
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on the analysis hal was reponed on Te costs al the county level the costs in
death penalty case a8 compared 10 & jury sl volving e without parcie as the
senlencing option is shown in Figure 3. (These averages are based on the
shown In Agpendicas Aand B )

I



County Shari®
Prosscuting Atiorney
Jury and rebaied cosls
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2 Death Penalty O Life Without Parcie

Figure 3:The Average Trial Related Expenditures in Death Pensity and Life Without Parole

Direct Appesls Stage - Approximately Thves Years: Durng the drect appesis slege
the deferdant will raise legel chalenges 10 his COMvicaon and sendence. The defendant may not
recpen s Case of Dresent few evidence. he defentac! B regared i show Mal whal hagpened
ot el was legaly amonecus. During dnect sppeais. defendants hypically raise & lrge rumsber of
clalra. This is tecaune sppelate courts may fnd calms that could have been rsed on drect
apoesl, Dut were NOL 10 be waved 10 addtion, @ federal CoOUr NeViewng & Naleas CoMUs
POUIon may fol congder charma Tl were NOL presented 10 & state court o that & stade court had
found 10 Do walved Common claims nclude consthtional chama, calmd that evidence (includng
COnfessions) wiks Froropery gathered and shoukd have Deen sugpreRsed, Clams Tt jury
POlrUCTONS were moneous. s various cams that Be defendant should not have receved »
Geath sentence as & matier of law. IN geners, Te Sverage e Tt oMendens who were
SReouted 100k 10 sxhauat Bhar Arect spped was two yoars. During Pe second yeur. the ofender
i A3S0"0d 10 eiher Jeath row or 10 8 Lovel 4 facity. Offendens sentenced 10 e wihout parcle
878 Dermarenily assigred 10 Level 4 taciites where the offendens are sssigred 10 4 singe cel
and may share 3 call with snother Oflende.

Ouring the second and hird year, e county In which Te case wis Sroseculed, he
Ofice of the Atiomey Genersl and T Depaniment of Comection, incur ™ costs assocaied with
both offenden

The county in which the case was Drosecuted Days for the costs of e appeals and may
be reimbursed by B Pubic Defense Fund for hat of off quatified expendiiures. Based on
normation gathered Swough saveys of counties and the Pubic Defenders Counc, Figure 4
shows e average Costs NouTed by the countes and reerBursed by B Slate 1or e endve cost
of appeain. Thess sversge ssmates are Dased on e regoned Nfomation for offendens shown

n Appendix C.
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Owamh Peraty Life Wizhout Parcie

Figure 4. Average County Expenditures for Direct Appeals in Death Penaity and Lite
Without Parcle Cases

The leogt of tme for direct appedls 10 Do fully Peard and acted LPON 0K 0N IveriQe
Sbout twD years for those who wers axscuied. Consequenty, half of the cost of appea’s
mudipied by the infason rate is shown for the second year, and e oher half is shown for the

third year, again multipled by he inflation rate.

The Offica of the Alicrmay General will represant the stafe i the dect appeals. Like the
costs il countes incur or e agpeals for the convicled offender, half of B Coats Incumes By
the Atlomey General are assigred 10 Bw second yeir and the other half 10 he third year
Agpendx D descrites how these Cosis were esimaled

#1400
$12.000 :
$10.000 fat s

Dwamy Penaty Lite Without Parcle

Figure & Estimated Expenditures In Staff Time for $he Office of Attormey Geneeal in the
Direct Appeals Stage of Cases Involving the Death Panaity and Lite Without Parcle

The Departiment of Comection Incurs the costs for housing the ofenders and for providing
Boalth care and ol services. During Te second year, the offender & sssigned 10 eiher death
row oF 10 @ Level 4 faciity. Offerders sentanced 10 e without parcie are parmanently assignes 1o
Laved & laciiSes, 1 Lovel 4 faciities, the offendens are assigned 10 & call and may share he ol
with anoher offender.

Post Conviction Review Stage — Approximately Five Years: Afer direct appesis s
denied, e next s s %or the cffender 1 fle for post conviction rellel (PCR). During PCR,
defendants are entiied 10 challenge hair CONMVICIONS Of SAMNCHE Dy Dresenting aims Pal were
unavalatie on direct appesl. Ineffectve assistance of counsel daims (both trisl and appelate
coursel) are commonly presented during post comicion proceedngs. An ineflective assistance
of counsel claim often permits defendants 10 recgen parts of thelr cases. As examples,
defendants can clalm Bl thelr atiomeys were ineffective for faling 1o present Canain evidence
(oyewinesses, characier wilnesses, apert withesses) o Sefendants wil be poermitied 10 prosent



these witnesses. along with Jer lostimony, 10 $how how they were hammed Dy the emors of e
ANOMmeys.

Both e Offce of e Atlomay General and B prosecuiing sRomey represent the stale
during this stage. The estimaled costs incurmed by the AG's office for post conviction rele! e
shown In Figure 8. Appendix D further descrites these costs of stal time
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Figure §: Average Expenditures in S5aff Time for Ofice of the Attorney Ganeral for Post
Cormrviction Relief for Cases Invelving Death Penalty and Life Without Parcle

) The prosecuting atiomey represents the stale in post convicion refiel In cases where e
sontonce wia e without parcie. Thers were 1O ASSECNM COSIS MS0Taled WIlh I Drodecuting

Mioenays 10 reptesent he stale In this phase of the process

The State Public Defdender refresants the convicied dandess who Narve Deen senlenced
5 oithar death or e WO parcle. The estimated cost! for the State Pubic Deferder 0
reprosent those convicled offendens is shown in Figure 7. Appendix E further describes how e
coats for ' State Putic Defender’s Ofice wece astimated

Deats Perary LMo Withoutt Parcie

Figure 7: Average Expanditures in Sta®f Time for S2ate Public Defendaer for Post Conviction
Relief in Death Penaity and Life Without Parole Cases

Federal Habeas Corpus Stage ~ Approximately Two and One-Hal Years: Whan e
Wwpeal for post conviction relef is denled, the convicied cffender is permitied 10 file for Pabeas
telll In federsl court. During s process, a®er & defendant has compleled Nis appelate

he has axhacated his slale courl remedes and is entiled 10 seek
Pabeas corpus review of his convicton.  Mabeas corpus s a imied remedy: o defondant may
ondy raise on habeas & dam Pal (1) s federal in nature (.0, & COnMtSOnal caim ). and (2) has
alrsady been property presanied 10 @ stale court and rejected on he merts. Whie Pabeas cases
Ipchically dairict COu casen whiere the Darties could so0eir and tresert evidence, n



praction, 1 ia axtemely rave %7 & Nearing 10 be Paid n 3 habeas case. Amost al habeas Cases
are reached On the Dleadngs, AThough O arguments are COMMONy held In captal habess
ates

The Office of P Anomey General represents the state n thess procesdings.  The cost
Seociaied with thia stage » shown n Figure & Appentic D Nrther desorbes Pow Tese
0SLMales Aere Made

Figwe & Estmated Cost in Staff Hours for Office of Attorney General for Mabess Stage in
Death Pecaity and Ufe Without Parcie Cases

AN M0MeY WhO represents e corviciad ofander o s S0e & ARPONed and Dad by
B fedeesl courte. This cost 8 not Inciuded In this analysis since 1t does not afect stade or local

spendng n Indana

Final Phase - Approximately Two Months: in T Snal w0 montts after the oMencer »
Senied rele! through the habeas sppeais of the federal level e death row oflender can also
make seversl other appeals and clemency 10 the govemor. During this Sme, the AG's office wil
spand time Migatng i & nummber of apcesls. The estimaled cosl for this phase of the process for
e AG's ofice is $96.000 staed in 2001 dollare

The Ofice of the Atlomey General will §30 Continue 10 fpresent e siate  an offender
Ay contests the scheduled ssecution untl the ewecution occus.  Based on sa costs. the

esatimated cost of appeals n sia¥ tme s $10.511

Whan the offercier s sxecuted, e Stale Police wil NG Svarime Cosls 1o proviang
mwm For e Gerald Biving sxsction. the Siate Police reporied spendng
$4.012 b officer hours (Agpenaix F)

The Department of Comection aiso reports » sgnificant Noresse In ependiures for the
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Figurs 9: Costs To Deparement Of Correction For Executing An Ofender

Sesdes costy asscoaied with speclic axscutions, DOC mports $17.421 s monithy
ovartime pracooes hat ate ot felited 10 DAMNIOUAN SChedUled executions

Post Exscution Years « Approximadely 37 Years: The costs for mantaning cloer
offenders, partoularly the COME ASSOCIMAS Wi Paalth care will Continue InCreasing. The faclites
may 81 s0me poirt ale0 Need 10 Spend addtioNa coNts on faciSies for slderty ORendes

The folowing repcesenis 1he arvusl comts of Seath care 10 & J0yearold whits male
oflender sentenced 10 Me wihout parcie n 2000 and remaring 0 prson orll death In 2048
Dasad o an sversge aonual ndation rete of 5.2% and using Pe svenage 0osts $hown In Figure
2

L)
528 WILEEERLLD

Figure 10 Example Of Annust Cost Of Health Care For A 30-Year-Old Oflender Sentenced
To Lite iImpriscnment Wizhoot Parole Assuming An Annual Inflaion Rate Of 5.2%.

Present Vake Aralysis: Becauss Pw costs noumed Oy Te sale ard county
govemmants e Nt Nouted N dentical time penods, & s mporant Ihat these COsts e
decounted %0 & common e period  As & resull P Ature coats must be decounied o
ACANOWAge Tat fulure Cosis will NOL De B SXDENEIVE 38 DIt Cost.



Svents Could affect these ted Sened, I wis assumed that inflation and rates of retlum for 30-year
Treosury Bonds Wil remain within e high and low ity of the last 30 years. (See Figure 11)
Corgequenty, 1 is assumed hat B sverage InAation mate wil De 52% and T avenage daccun
rate wil be 7 87T%

s
2N
30N
LN 4
[ ¥ . .,

P P i T AT T g

| =30 yasr vesssry e @ - gavernment nfason e |

Figure 11: inflation Rate and Rate of Return on 30 Year Treasury Bonds Batween 1970 and
2001

12 Bustrates how Pase cosls me PrOecied over Srne based on an Nfaton rale of
5.2%. A table showing Pese costs appears n Appendix M
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Figure 12: Comparing The Coats Of Death Pemalty And Life Without Parole For A “Typlcal™

Thase cost streams are converied N0 & present value using & Gscount rate of 7 57%
and shown in he following table.

Whan comparning he present value of Te cost streams In Figure 12 ot & decount rate of
TSTN, the addonal resent valus cont of e death panalty was 21.15% greater for he death
panaity han for e without parcie. What this essentially means s that & would take 21.15% momne
MOy 10 Anance the Coat stresm Sssocaied with the death penaly v he 11 yean o
opposed 10 fnancing the costs of Me without parcie over the 47-year period.




Based on the B4 o¥enders who ware given & sentercs of death. it is possidie 10 use he
Smales Shown N T POevicus S6C50M 10 CoMpane T potental Nscal effects of hese o
sertencing options over tme. This section does Not atiemet 10 compare the historc costs of the
Seath panalty with e c2ats of e without parcie over Sme.  This is Decause insufficient
Information s avaliable on the costs of trisls Bt cooured during e 1960's. This anslyss s
wsad 10 Compare e o8t of The death panalty - with the requirements under Criminal Rule 24 -
WITS I esteraled conts If no death penally wars svaliatin and the Mmost Serous selence was e

Without parcie.

These 54 offenders are Svided Nl two groups: those who have teen executed () or
a0 licaly 15 be axactng under the assumptions =ade n tis study (38), and thoee who harve
been sentenced 10 death but have had thek sentences reversed (37).

The folowing assumptions were Used 10 compare the costs of The ceath peralty based
ON e sstimates il wars shown n he Srevious section.

o Tha length of tme on Death Row would not have changed for hese cllenderns.

o The offenders whose 0ealh S6niances were reversed woulkd have also had ther e
WO DAOM 36-L0"Ces reversed as well and woukd 5078 TV Same amount of e

«  The costs of he various stages of the death penally are 1he same as those shown In
Figares 2 theough 0.

*  The costs of health care are assumed 10 range with e ape of the cfferders. The
folowing tabie is based on the costs repomed In the US Census.

Figures 13 through 18 show he number of ofenders in DOC fackties under wo ciferent
SCANarcn. 1 e dealh penally SCeneno, 1 wit assumed that he nine cffenders whe have
dlready Deen axecuted would have Deen axscuted In the same tme and Tat the costs of e
Gfferent 32800s of senlencing review would have femained e same. In a3dtion, those ofendens
who s cumendy on Death Row and are assumed %0 be sxecuted within e mext 10 yea's,
Under the e without pardie scenarns, thase Death Row offenders would remain in DOC faciites
15r thetr ratural Ives based on e chart showing e egectancies n Appendix |

Figure 13 compares the rumber of Deds nesded for cffendess in this group (either
sxscuted or are curenty on Death Row) If they were executed under the death panally scenaro
and the numbaer of Beds nesded ¥ By &re santenced 10 e withou! parcie
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Figure 13: Comparing The Number Of Offenders Remaining i DOC Faclities
Based On The Cohort Of OMenders On Death Row Between 1979 And 2001

Obwviously, no oMenders In this cohort remain in DOC faciites past 2012. By contrast, the
fumber of cflendens, ¥ sectenced % Fe without parcie, will pealk at 47 cffenders in 2000 and
romain af that level untl 2013 whan the number will bagn 10 decine as the cohort ages and dies,

Pigure 14 compares The costs associsted with the Halk, sopeals, reviews, Pealh cave,
and per dam for these cases.

$15,006,000

$10,202 000

oines 100d lllll"'ﬁn””lllllll!llllnm- """ 'u||”||””
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Figure 14: Costs Asscclated with Offenders Executed or Assumed (0 be Executed
and Costs ¥ Ofenders were 10 be sentenced 1o ie without parole

As Figure 14 shows, If these 47 cffenders af receive the death penaly, Pe costs
2880l with their trials, sppeals, mprisonment, and execution would be higher han he cost
of He wihout parcie expenses 0 the frst 295 years But then would siop sfter he fnal
octur I 2011, However, Because the higher costs for e without parcie do not begn 1o
the highes! costs for $he death penaity untl afer 2018 and do not reach the highest peak Lt
afer 2030, the discounted costs of the death penalty will sxceed the discounied costs of e
without parcie by 17.73%.
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t

This sssumes hat o ofenders cumenty on death row will 2o axecuted. Curently,
20% of the offenders who harve received death sentences since 1983 il have thevr

|

M



reversed.  To extrnale how 8 20°% revens le would aect e cost Afsrential. seven cflenders
cumenty ON JeMN row wers randomly selecied And assumed 10 receve e wihout pearcle
secinrces Falesd The foliowng tabie shows the dfigrances in cosls ased O s AssuMpbon.

uma'c':;u;&-c‘monoonmm
Sertences Reversed and Receive Life Without

The second group i P 37 offendens who ofgnelly Mceived & Seath senience, DUt Ten
were resertenced o wers sxcoeraied  If an ofender was exDreraied. Pt N SEher S08NAN0,
5o clender was 10 longer Inaiuded In DOC faclities In alther the death penaity or He wihout
pargie scanans. In Figure 15, the numbter of offenders who ongnaly feceived Osalh seiences
Dt wore Wiler roversed B porrayed.  The lengths of stay in DOC faciiies n leoma of the
SCoATIAMSE N Ders 00 e SAME UNJST e’ S087aT0

SELPELE PP LTSS T PP

B death penaity reversed beds nesded D iife without parcie reversed beds needed

Figwe 15 The Number Of Offenders in This Scesario ls identical Because Thay Are
Assumed To Heve Tha identical Langth Of Stay Upon Resentencing

Fgure 16 Indicates Tt e coss associated with Base oflendens wil be signficantly
Sferent deganding on whelher & death serience was requesied. Because of the onginal costs
of the Jary el and the reguirement or ted AROMeYS 10 refresent Mese Ofendens, Te Coss
WG the dea Denally soenaro will be signficantly higher. In addton. Decause hese offenden
will remain 2 prison for he same length of Ime Under elther SCeNanD, INe COSls In 1o el yoars
will be the sama




B death penalty scenario O Iife without parcle scenario

Figure 16 Comparing The Costs Associated With Offenders Whose Death Sentences Have
Been Reversed And The Offenders Have Been Resentenced.

Consequently, the prasect valus cosl sssocisled with the death pesaly for twse
offenders will be significantly greater as the table below indicates:

Whan comBining fese cohorts, Figure 17 shows the accumulated number of oMenders o were
senienced 0 death betesen 1979 and 2000 and the number of offenders who would Pave
remained in DOC fasities Over ime afler Niving thelr Seam Senences reversed

“

é’!é‘f PP ST, IS TSP

B Doath Penalty O Life Without Parcle

o3BEBEBIE

Figure 17: Total Number of Beds Neaded For OfMenders By Death Peralty and Lite Without
Parcle Scerarics

Figure 18 compares e olaf costs over time for offenders I Hase bad soenanios
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Figure 15: Total Costs for Offenders Under Death Penalty and Life Without Pacole

When combining the costs associated these teo groups, e present value for e costs
sascciated with T desth penalty will axceed e 100 conts of He without partie By more Tan
one third.

Tots
1.4 11,142
o Without T OT0.
Difference 34

Assuring the 20% of the cflendens on Death Row have thelr sentences reversed, e combined
cost dffecental 5 shown below:

The concept of presect value analysis s especialy Approprale whan COMpanmg 4 setes
of Cost sreams that 000w at farert points In time.  For this companson, the cost of the death
ponaly wikh greater Ban the costs of Me inprscoment without pardie o o feascns

First, Coaminal Rude 24 reguires signiicantly more axpenditures ot an earfier pont in the
process.

Second, the costs assockated with e without parcie do nol sgrifcantly ncresss i
It i e cllander’s e,

Third, he state and county governments ks & fnascal fak whan ofendess feceive the
death peraly, but hen later Rave the death sentence revensed.




When companng the costs of Dese two senlencing cptions on the offendens in Indana
who have been on Death Row Between 1979 and 2000, & was found 1hat the costs associated
Wwith cases In which oenders are resertonced Secause the death semences PNave Deen reversed
contrbutes sigicantly 1o the adasonal cosls of the death penaly.
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Agpendix B: Defendants in Cases In Which Life Without Parcie was the Most Sericus
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Appendix C: Costs to Counties

Al e county level. three different entiies will Incur conts for murder irialy: e i
Courts, e Prosecuting Mioemey's office and the sheriTs office.

Tl courts Incur the costs for Indigent deflerse and the relaled costs of e defense for
the defendanrt, e costs of he jury Tals, Nchuding per dem costs for the jrors, meals, Kdging
WHen JUrors N0 SO3UEIMNRd, rafaeOration Codts and other Incidentals.

Under Cominal Rule 24, counties will pary more for the costs of indigent defense when a
request or the deat penalty has been fled. Criminal Ruse 24(B)1 reguires an indigent deferdant
10 Be represenind by two aliomeys wiho e egenenced in death penalty cases and be pad §50
per howr for hhe Sme of representation. The requirement for two aR0meys does NOt Bpply In Cases
in which defendants empicy coungel thamseives. In addition, al courts aiso pay for the costs of
SpPOn secvices and ncidental expenses Inciudng  “Counsesl sppointed in & capital case shall
be provided with adequate funds 1o Nvestigatve, xDer and Ofar SaNVICes Nnecessary 10 prepare
and presant an adequate defense ot every stage of the procesding. Including the sentencing
phasa”. Counties which comply with Caminal Rule 24 may receive rembursement for 50% of he
loge conts of the Incpent defencant.

The Ofice of he Prosecuting AZomey In the judicial ceoull may also INowr 00sts outsde
of its budge! 1o prosecute » death penalty case. These costs may be for sddtional investigations
and et withesses. LSA sent & leller 10 prosecuting anomeys in 20 countes where a v
IFvahving ether the death penaity or e without parcle had cocurmed. The leler freduested 1o ™e
Prosecuting atiomey 10 Ndoate whether e county councl provided e DrosecUing aTomey with
arry adSNcnal nding for prosecuting & case. OF thess Cases nvolving either the Jeat Denalty o
We without paroie. Infomation was avalable for 16 of the 28 ceath peraly cases and 14 of Pe
19 Mo without parcie cases

Depending on he type of case, the county shenf! may also Inour overtime costs for
providing security for e musder il LSA 880 800 & leller 10 county shedls in these 20
counties whare  murder rial ccoumed 10 sk or Overtime Costs associsied with thess trals Of
the 28 deat penaity Mals, county shertls reported overtime coets indured in 13 of Mese cases
Of B Tals where We without parcie was the most serious possibilty, Information wis svalatie
for s of the 10 cases.




Appendix D: Costs to e Office of the Atteeney General

The Offca of e Atiomey General represents the state In all stages of review at the state
and federsl level In Seath penally Cases. 11 Cases Nvolving e without parcie, the Office of the
Anceney General represants the stale af he appeals level and ot the feders habeas level LSA
asked the AG's 0fice 10 eatimate e amount of siaff Smme Pt is genecally taken 10 represent the
#iale 8l the dfecent stages of review.

Based 0n an average salary of $53.297" and 0 225 day work your, he costs aasociated
at sach stage of he review are shown in the following table

” This incledes state provaded Singe beaefin

U



Appendix E: State Public Defender

Tha Office of the State Putic Defender represents deferdants in two stages of the
review process: duning post conviction relie! and In the appeals fom post conviction rele!.  LSA
asked the State Putiic Defander 10 astimate Te amount of siaff temg Bat is panerally taken 10
represant arminal defendants in death peralty appoals and in Life Without Parcie Agpeoals.

Based on the following Lead atiomeys are B aerienced amomeys and sam bedween $88 000
and $80.000 par yoar. The salaries of he less experenced co-coursels rangs between $38 000
and $50.000 par your. The salaries of investgatons range Between 535,000 ans $41 8000

“ The aversge salary conts inchade fringe benefits when making e cont oatimates.




Appendix F: Indiana State Police

The Indana State Polce are Nvoived with twe cBviled AsCaed with Jeath penaity Cases and
Chtas Imvoiving Me without parcle. First, the state police provide securtty during the days leading
up 10 the axecution. Secondy, e slate poice alsd Provide TOMNaics Analysls In Certan capital
cases. The Inlans Stade Police reported Incerrring $4,012 in overtime during the
axecution of Gerald Bivins. Information was not able 10 be found for Companing 1he relative
coals of forensics analysis N dea™ penaity and non death penaty cases.



Agpendix G: Department of Cormection

The Departiment of Comection incurs costs for housing ofenders commitied %o DOC
faciies and In 1 case of Sfenders 0N doah fOw ExecLling e I thek Ap0eals axpire

To ostimate hese cOsts Over time, the sversge antus cost for FY 2000 of $16,.709 for oflenders
In the Indaca State Prison is dvided into two components: health care costs and all other costs.
DOC reports Pat the avrsge health care coats are 52,800 per cffender while all othr costy
would be $15.000. These costs are separated 10 estimate for the added costs that clder ofenders
would impose on DOC. To estimate these s3SSonal 2oty over time, he following tatle is used
Because aging oflenders require addtional health care services, an effort was made 10 also
InGiude the costs of health cane for oMandess Sertenced 10 e without parcie, Based cn hesith
Care slatistics thet show the Increase N expendiiures for an elderly population, the following table
was developed 10 represent ase coats

In adaison 10 the costs of noarceration, the Depanment of Comestion InCurs a sedes of asdtiona
COSls ot the tme of aascution. These costs Inciude siaff overtime on Do day of the sxecution,
sia® overteme associated with practices relating 10 scheduled exeouson, and yearty siafl cvertime
from pariodic pracices Tal ane Ao! relaled 10 & Darticuler scheduled axecution. These sstimaies
200 Dased on Te sxscutions of Gerald Bavins In March, 2001 and James Lowery June, 2001,

- ESNCEMS LS00

Ovum'ovm AOMInIEYstive and clerical st on day of executon

Chemicals, Arersl arangements, racdos, 004, physician services relating to

Batides Tase costs associaies with speciic exscutions, DOC reports manthily overtime
practices that are not related 10 partoular scheduled exedutons wivch costs $17.421.




Appendix H: Comparing the Costs of the Death Penality and Life Without Parcle for the
“Typical™ OfMender
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I Number of Years OfMenders Will Likely Remain in Prison Until Death Based on
Age ot Time of Sentencing
of Yoars in Prisces Unti Death

49
479
48 2
&
43
&1

o o b b d B a3 by L4 G TCR

—~

- — ——

Source: Table 129, Expectation of Life and Expected Deaths by Race, Sex and Age, 1856,



Appendx J. Systemic Costs of Death Penalty
Scenario 1: Assumes Al Curment Offenders on Death Row Are Executed
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Scenaro - Assumes Death Sentences of 20% of Curent Offenders on Death Row Ave Reversed
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V.
Whather Indiana impeses capital sentencing

in & race neutral manner

The Criminal Law Study Commission asked the Indiana Criminal Justice
institute to conduct research examining whether indiana capital senlences are
imposed in a race-neutral manner. Mary Ziemba-Davis, the Institute’s research
director, assembled 8 research team, presented a research proposal that was
approved by the Commission, and provided the Commission with regular status
reports on her team's work. The Commission adopted the resuiting research and
conclusions afler reviewing the research on an ongoing basis and the final study
report written by Mary Ziemba-Davis and Brent L. Myers, the Institute’s senior
research assoclate. Kathy Lisby, director of planning for the indiana Department
of Comrection, provided research assistance. Sentancing Outcomes for Murder in
indiane: Intial Findings appears below and comprises this report's section V,
“Whether Indiana imposes capital semencing in 8 race neutral manner.”
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SENTENCING OUTCOMES FOR MURDER IN INDIANA:
INITIAL FINDINGS'

Introduction

Research examining the relationship between race and the death penalty in particular
states and localities during the last several decades has been synthesized and evaluated in two
widely-cited reviews. At the request of the United States Senate, the U.S. General Accounting
Office (GAO, 1990) examined research conducted after the Supreme Court's 1972 ruling in
Furman v. Georgia that resulted in amended death penalty statutes across the United States.
Including many pre-Furman studies, the second review (Kleck, 1981) evaluated death penalty
studies conducted prior to 1976. Half of all studies examined by the GAO (1990) found that
Blacks were more likely than Whites to be sentenced to death, but the GAO report concluded
that the effect of offender race is unclear because the effect was inconsistent across studies
and often interacted with other factors such as the victim’s race. Kleck (1981) found little
evidence that the race of an offender determined whether or not he or she would be sentenced
to death. Although findings historically have been mixed, a leading death penalty scientist
recently noted that “most studies indicate that the race of the defendant does not generally
effect the likelihood that the defendant will receive the death penalty” (Baldus, Woodworth,
Young, & Christ, 2001, p. 25).

The GAO (1990) review and Kleck’s (1981) earlier review presented strong evidence,
however, for a main effect involving victim race, even when legally relevant variables are taken
into account. Regardless of the defendant’s race, murders involving White victims were more
likely to result in a death sentence than murders involving Black victims. As noted in the GAO
report (1990, p. 5), this finding “was remarkably consistent across data sets, states, data
collection methods, and analytic techniques.” Thus, it has been well-established that the
likelihood of receiving a death sentence for murder can be influenced by the victim’s race or
interactions between victim and offender race. Recent studies employing advanced methods to
examine the relationship between race and the application of the death penalty have
demonstrated that effects by race can be sensitive to geographic location both within and
between states, and can vary based on the severity of the crime (Baldus, Woodworth,
Zuckerman, Weiner, & Broffitt, 1998; Baldus et al., 2001).

Baldus et al. (1998) and others (GAO, 1990) have addressed the significant variation in
methodologies employed in empirical studies on the death penalty and race. Often due to the
high cost (in terms of both money and time) and considerable complexity of sentencing studies,
many death penalty studies have not moved beyond descriptive comparisons of sentencing
disparities by race (referred to as “gross unadjusted” racial disparities by Baldus and
colleagues, 1998) to control for the many possible causes of sentencing disparities which may
or may not be correlated with race (i.e., “adjusted” racial disparities). Adjusted disparities
account for case characteristics such as aggravating and mitigating factors that may legitimately
influence decision-making in a criminal case (Baldus et al., 1998). As Baldus and his
colleagues (1998, p. 1655) noted:

Adjusted disparities permit one to compare the treatment of offenders
who share similar levels of aggravation and mitigation, which, when
considered together, determine a defendant’s criminal culpability and

' This report was written by Mary Ziemba-Davis and Brent L. Myers of the Indiana Criminal Justice
Institute. Research assistance was provided by Kathy Lisby of the Indiana Department of Correction.
A



blameworthiness. The failure of a statistical analysis to use adjusted
disparities introduces a significant risk of erroneous inferences about the
influence of race in the system.

Defining reasonably well-controlled studies as those “having statistical controls for ten or
more? legitimate nonracial case characteristics” (such as offender culpability and aggravating
and mitigating circumstances), Baldus et al. (1998) noted that well-controlled studies have been
conducted in only nine states — California, Colorado, Georgia, Kentucky, Mississippi, New
Jersey, North Carolina, Pennsylvania, and South Carolina.

The Current Study

Representing the first comprehensive study of sentences received for murder in
Indiana,®> Sentencing Outcomes for Murder in Indiana was designed to examine offender and
victim race along with approximately 100 ‘legitimate nonracial case characteristics’ from cases
resulting in murder convictions to determine which of those facts are significantly related to the
sentence that offenders received.* Detailed facts about the defendant; the victims; the crime;
and the trial, conviction and sentencing processes are being examined.

Indiana’s revised death penalty statute has been available as a sentencing option since
October 1, 1977. Determinate sentences (i.e., fixed-terms of incarceration) for murder also
have been an option since that time. Life without the possibility of parole, however, was not
instituted as a sentencing option for murder in Indiana until July 1, 1993. Thus, in Indiana,
comparisons of offenders by sentence type must be limited to (a) comparisons of those who
committed their crime between October 1, 1977 and June 30, 1993 and received either the
death penalty or a fixed-term or (b) comparisons of those who committed their crime since July
1, 1993 and received death, life without parole, or a fixed-term. This initial report presents a
subset of information from the larger study for offenders who committed their crimes on or after
July 1, 1993 and received one of three possible sentences for murder, namely, the death
penalty, life without parole, or a fixed-term. Specifically, demographic information for the
perpetrators and the victims of these crimes is presented along with findings comparing the race
of defendants and the interaction between defendant and victim race in each of the three
sentence groups. Details about the methods used for the initial report are presented below.

Study Method
Individuals who received a death sentence, life without parole, or a determinate

sentence for murders committed between July 1, 1993 (the effective date of Indiana’s life
without parole statute) and August 10, 2001 (the cut-off date for inclusion in the study) are the

% Some of Professor Baldus’ studies have controlled for 100 or more legitimate case characteristics.

® An unpublished examination of the relationship between race of the victim and the decision to charge
the death penalty in Marion County Indiana between 1979 and 1989 was conducted by Dr. Catherine
Melfi and Dr. Xaio-Hua Zhou of the Indiana University School of Medicine’s Division of Biostatistics in
1992. A principal finding was that the odds of the death penalty being charged was 3.7 times higher in
cases involving White victims than in cases involving Black victims.

* The focus of the present study is sentences received for murder once a conviction has been obtained. It
is not a study of the prevalence of murder by race, arrests for murder by race, charging practices for
murder by race, or convictions for murder by race. Although these issues are all relevant to the justice
system process and important concerns to society at large, they are beyond the scope of the current
study.



focus of these initial findings. Persons convicted of attempted murder, conspiracy to commit
murder, or aiding in the cause of murder were not included in the study population.

As Table 1 shows, the subjects examined in the initial findings report can be categorized
in one of three groups based on the type of sentence they received.

Table 1: Study Subjects by Type of Sentence Received

Number of

Sentence Type Subjects Notes

Death Penalty 10 Regardless of final case outcome, initial findings cover 10 death
penalty offenders who committed murder between July 1, 1993 and
August 10, 2001. (Since October 1, 1977, a total of 87 offenders
have received the death penalty in Indiana for murders committed
on or before August 10, 2001. This figure counts one offender twice
because he received two death sentences in different counties for
different murders.)

Life Without Parole 58 Regardless of final case outcome, initial findings cover all 58
offenders sentenced to life without parole for murders committed
between July 1, 1993 and August 10, 2001.

Determinate 156 Initial findings represent a random sample of the 831 offenders who
received a determinate sentence for murders committed between
July 1, 1993 and August 10, 2001, regardless of final case outcome.

Total 224

Random sampling within offender race® was used to select a representative subset of
determinate offenders for inclusion in this initial findings report. We selected a sampling
strategy for determinate offenders that permits us to say that 95 out of 100 times a result will be
representative of all Non-White or White determinate offenders from which the sample was
drawn, plus or minus 10%.° Thus, for example, a finding that 61% of White (or Non-White)
determinate offenders in our sample killed White victims statistically means that with 95%
certainty the true population value for White (or Non-White) determinate offenders may range
from 51% to 71%. Unlike determinate offenders, it is important to note that findings for
offenders who received life without parole or death reflect the true population value because all
offenders in these two groups who were convicted of murders committed between July 1, 1993
and August 10, 2001 were included in the study population. Thus, for example, findings that
32% of White life without parole offenders and 8% of White death penalty offenders killed White
victims do not have to be placed in the context of a range of possible true population values.

° Stratifying by offense year or sentence year was not necessary when drawing the determinate sample
for initial findings because all offenders who committed murder since July 1, 1993 were still represented
in the prison population when the sample was drawn.

® For the larger full study, we expect a 95% confidence level with a +/- 5% error rate for the determinate
sample.



Initial Findings

The focus of this initial findings report is 224 offenders convicted in Indiana of murders
committed between July 1, 1993 and August 10, 2001.” One-hundred and fifty-six (69.6%)
received a determinate sentence, 58 (25.9%) received life without parole, and 10 (4.5%)
received the death penalty.® Demographic characteristics for these offenders, including their
age at the time of the crime, are presented by type of sentence received in Table 2. Column
percentages, rather than row percentages, are presented in Table 2 to facilitate demographic
comparisons across sentence types. For example, Table 2 shows that women represent 6% of
all determinate offenders but only 2% of offenders given life without parole and none of the
offenders sentenced to death for murders committed since July 1, 1993.

Before turning to comparisons by race, it is interesting to note the slightly different
patterns in highest education level attained and age at time of the offense for death penalty
offenders compared to those who received one of the other two sentence types. Death penalty
offenders appear to be slightly better educated (but only to a point) and slightly older at the time
of their offense.

Table 2 indicates that 49% of determinate offenders, 69% of life without parole
offenders, and 90% of death penalty offenders are White. In comparison, Non-White offenders
represent 51% of determinate offenders, 31% of those who received life without parole, and
10% of offenders who received the death penalty. It is important to note that these statistics say
nothing about the role of offender race, if any, in sentencing practices for murder. They simply
describe the distribution of offenders within each sentence type in terms of race. There is no
comparative standard, including the breakdown by race in the population at large, which
suggests that White offenders and Non-White offenders should be distributed in a particular way
across different sentence types (equally, proportionate to the general population, or otherwise).
If all of the offenders sentenced to death are equally culpable in terms of their crime and similar
in other relevant respects (such as the mitigating circumstances surrounding their crime), they
are all fairly sentenced without regard to race. Stated another way, Non-White offenders who
received the death penalty should be more similar to White offenders who received the death
penalty than to either Non-White or White offenders in each of the other two sentence groups.
Information in Table 2 says nothing about disproportionate treatment based on race when
relevant case facts are held constant for offenders who otherwise differ only by race. As Baldus
et al. (1998) have discussed, the issue of primary concern is whether similarly culpable
offenders are treated the same.

" The 224 offenders included in this report are a subset of the total population of 975 individuals convicted
of murder between July 1, 1993 and August 10, 2001. In the total population of offenders, 831 (85.2%)
received a determinate sentence, 58 (6.0%) received life without parole, and 86 (8.8%) received the
death penalty.

® The 10 death penalty offenders included in the initial findings report are compared to the 77 offenders
who received the death penalty for murders committed prior to July 1, 1993 in Appendix A.



Table 2: Demographic Characteristics of Offenders by Sentence Type

Number Percent
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Sex
Male 147 57 10 94.2 98.3 100.0
Female 9 1 0 58 1.7 0.0
Total 156 58 10 100.0 100.0 100.0
Race
Asian American/Pacific Islander 1 0 0 0.6 0.0 0.0
Black/African American 74 15 1 47.4 25.9 10.0
Hispanic 5 3 0 3.2 5.2 0.0
White/Caucasian 76 40 9 48.7 69.0 90.0
Total 156 58 10 100.0 100.0 100.0
Race Category
White 76 40 9 48.7 69.0 90.0
Non-White 80 18 1 51.3 31.0 10.0
Total 156 58 10 100.0 100.0 100.0
Highest Education Level Completed
Less Than 8th Grade 8 3 0 51 5.2 0.0
8th-12th Grade without HS diploma/GED 108 40 8 69.2 69.0 80.0
HS Diploma or Advanced Study 40 15 2 25.6 25.9 20.0
Total 156 58 10 100.0 100.0 100.0
Age at Offense in Years
Mean 28.0 27.0 33.2
Standard Deviation 9.1 8.6 8.3
Mode 18 & 19 20 31
Minimum 16 16 21
Maximum 58 56 47
Notes: Information on the highest level of education completed was self-reported by offenders either on Presentence
Investigation Reports or upon intake to the Indiana Department of Correction. The standard deviation is a measure
of how scores are dispersed around the mean. In a normal distribution, 68% of cases fall within one standard
deviation of the mean in either direction. Thus, for example, if the mean age at offense is 28 and the standard
deviation is 9, for 68% of all cases, the age at offense is between 19 and 37 years. The mode is the most frequently
occurrinwe at offense.




The severity of sentences received for murder can be examined within race, rather than
within sentence type as presented in Table 2. Graph A presents the percentage of all White
offenders who committed murder since July 1, 1993 who received each sentence type and the
percentage of all Non-White offenders who received each sentence type. If it can be assumed
that, in general, White offenders and Non-White offenders are equally culpable, the distribution
of sentences by race should be roughly the same. As Graph A indicates, however, as a group,
White offenders received more severe sentences for murder than Non-White offenders.® The
underlying cause of this race difference is not yet known.

GRAPH A: INDIANA SENTENCES FOR MURDERS COMMITTED SINCE JULY 1, 1993
BY OFFENDER RACE
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Notes: Error bars for determinate offenders indicate that the true population value may range by +/- 10%.

%It is difficult to directly compare Indiana data on sentence type by offender race to data from other states
because information presented in Graph A uniquely represents offenders who committed murder since
July 1, 1993. Graph A also represents offenders who received one of the three sentences of interest
regardless of final case outcome, whereas many other studies have examined only those offenders still
on death row or whose death sentences were upheld. Although it is not directly comparable to
information provided in Graph A, a state-by-state comparison of the proportion of offenders by race who
were under a sentence of death on December 31, 2000 is presented in Appendix B.
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There does not appear to be a difference by race in the sentence length in years among
White and Non-White offenders who received a determinate sentence for murders committed

since July 1, 1993 (see Graph B).

GRAPH B: SENTENCE LENGTH IN YEARS FOR OFFENDERS WHO RECEIVED DETERMINATE
SENTENCES FOR MURDERS COMMITTED IN INDIANA SINCE JULY 1, 1993
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Notes: Only sentence lengths for the 96% of determinate offenders who murdered one victim are shown. The mode
is the most frequently occurring sentence length.



The number and demographic characteristics of victims killed by offenders is presented
by sentence type in Table 3. Again, column percentages, not row percentages, are presented
to facilitate type of victim comparisons for offenders by sentence type. For example, Table 3
shows that very few determinate offenders (4%) had multiple victims compared to offenders
who received life without parole (26%) or the death penalty (60%).

Table 3: Characteristics of Victims by Offender Sentence Type

Number Percent
8, 3 o 5
€8 208 c25| £5 298 c28
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Number of Victims
Mean 1.1 1.4 2.2
Standard Deviation 0.5 0.7 1.1
Mode 1 1 1&3
Minimum 1 1 1
Maximum 6 4 4
No. with One Victim Only 149 43 4 96.1 741 40.0
No. with Multiple Victims 6 15 6 3.9 259 60.0
Sex of Victims
No. with Male Victims Only 102 25 3 65.8 43.1 30.0
No. with Female Victims Only 50 21 2 32.3 36.2 20.0
No. with Both Male and Female Victims 3 12 5 1.9 20.7 50.0
Total 155 58 10 100.0 100.0 100.0
Race Category of Victims
No. with White Victims Only 87 47 9 56.1 81.0 90.0
No. with Non-White Victims Only 67 9 1 43.2 15.5 10.0
No. with Both White and Non-White Victims 1 2 0 0.6 34 0.0
Total 155 58 10 100.0 100.0 100.0
Age of Victims in Years
Mean 35.2 30.8 28.1
Standard Deviation 17.7 20.4 15.8
Mode 21 19 30
Minimum 0.5 0.4 2
Maximum 89 78 66
Notes: The standard deviation is a measure of how scores are dispersed around the mean. In a normal distribution,
68% of cases fall within one standard deviation of the mean in either direction. Thus, for example, if the mean age of
victims is 35 and the standard deviation is 18, for 68% of all cases, the age of victims is between 17 and 53 years.
The mode is the most frequently occurring victim age.




Graph C presents the type of sentence received for murders committed since July 1,

1993 by various combinations of victim and offender race (White victims murdered by White

offende

rs, etc.).

GRAPH C: INDIANA SENTENCES FOR MURDERS COMMITTED SINCE JULY 1, 1993
BY RACE OF THE VICTIM AND OFFENDER RACE

100%

90%

O Determinate Sentence
M Life Without Parole Sentence
@ Death Sentence

87.17%

80%

70% -

60% -

50% A

40% -

30% -

20% -

10% 4

0%

75.0%

GOL% 62.5%

37.5%

31.9%

25.0%

11.0%

0.0% . 1.4%

0.0%

White Offenders (119) Non-White Offenders (24) White Offenders (4) ‘ Non-White Offenders (73)
WHITE VICTIMS NON-WHITE VICTIMS

Set A Set B Set C SetD

Notes: One White and one Non-White offender received life without parole and one Non-White offender received a

determin
determin

Severa

1.

ate sentence for murders involving both White and Non-White victims (not shown). Error bars for
ate offenders indicate that the true population value may range by +/- 10%.

| observations can be made from Graph C:

First, an overall comparison of the two sets of bars on the left (sets A and B) and the two
sets of bars on the right (sets C and D) indicate that, regardless of offender race,
perpetrators in White victim cases received more severe sentences than perpetrators in
Non-White victim cases. For murders involving Non-White victims, significantly more
offenders of either race received determinate sentences, fewer received life without
parole, and virtually none received the death penalty. (It is important to note, however,
that for White offenders who killed Non-White victims this finding is based on only four
observations.)

White offenders who murdered White victims (set A) received more severe sentences
than White offenders who murdered someone of another race (set C). (Again, it must be
noted that only four White offenders had Non-White victims.) On the other hand, Non-




White offenders who murdered Non-White victims (set D) received less severe
sentences than Nonwhite offenders who murdered White victims (set B).

3. It is interesting and important to note that the majority of all murders committed were
intraracial. Ninety-seven percent (119/123) of White offenders murdered White victims
and 75% (73/97) of Non-White offenders murdered Non-White victims. Thus, it is
important to compare sentencing outcomes for White and Non-White offenders when
they commit intraracial murder. Focusing only on the first and last sets of bars in Graph
C (sets A and D), White offenders who killed White victims appear to get more severe
sentences than Non-White offenders who killed Non-White victims. Moreover,
comparing the bars in set B to those in set A, Non-White offenders who murdered White
victims do not appear to be sentenced differently than White offenders who murdered
White victims.

Collectively, these three observations from Graph C suggest that, if race plays a role in
sentencing outcomes in Indiana, the race of the victim alone may play a more important role
than the race of the offender or the interaction between victim and offender race.

Summary

Research on sentencing outcomes for murder was conducted to examine the issue of
whether capital sentences in Indiana are imposed in a race-neutral manner. The focus of initial
findings reported here is 224 individuals who received a determinate sentence, life without
parole, or the death penalty for murders committed between July 1, 1993 (the effective date of
Indiana’s life without parole statute) and August 10, 2001 (the cut-off date for inclusion in the
study). Approximately 70% received a determinate sentence, 26% received life without the
possibility of parole, and 4% received the death penalty.

Initial findings indicate that:

e The maijority of murders in Indiana since July 1, 1993 have been intraracial. Thus, in
general, it appears that White offenders tend to murder White victims and Non-White
offenders tend to murder Non-White victims;

e Ten murderers who committed their crimes on or after July 1, 1993 were sentenced to
death;

e Since July 1, 1993, White offenders have received more severe sentences for murder
than Non-White offenders; and

e Although sentencing outcomes for murders committed since July 1, 1993 appear to be
less severe for Non-White offenders than for White offenders, this observation may have
more to do with the victim’s race than with the offender’s race. When the victim is White,
White offenders and Non-White offenders appear to be sentenced similarly, but when
the victim is Non-White, Non-White offenders appear to be sentenced less severely than
White offenders.



Additional analyses will help explain the observations reported here. The primary focus
of future analyses on sentencing outcomes for murder in Indiana will be to help clarify whether
people who commit murder are treated the same regardless of their race or the race of their
victims. Cases that are similar in terms of the offender’s culpability and the aggravating and
mitigating circumstances that characterize the crime should equivalently result in one of the
three graduated sentences imposed for murder in Indiana — a determinate or “fixed-term”
sentence, life without the possibility of parole, or the death penalty. When legally relevant
factors that can legitimately influence sentencing outcomes are controlled, legally irrelevant
factors such as the race of the defendant and the race of the victim should not be disparately
related to sentencing outcomes for murder or any other crime.
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Appendix A

The supplemental graphs presented in Appendix A compare offender and victim race for
the 10 death penalty offenders included in the initial findings report and the 77 offenders who
received the death penalty for murders committed prior to the establishment of life without
parole on July 1, 1993. Each graph is preceded by a brief description of the data shown.
Summary comments are provided at the end of the appendix.

Supplemental Graph 1 compares the proportion of White and Non-White offenders (61%
vs. 39%) who received the death penalty prior to the availability of life without parole to the
proportion of White and Non-White offenders (90% vs. 10%) who received the death penalty
after life without parole became a sentencing option. This comparison indicates that the 10
post-life without parole death penalty offenders included in the initial findings report are not
similar in terms of offender race to the 77 pre-life without parole death penalty offenders.
Consistent with initial findings on the racial breakdown of offenders who received the death
penalty for murders committed after life without parole was established, however, more White
than Non-White offenders received the death penalty in Indiana prior to the establishment of life
without the possibility of parole.

SUPPLEMENTAL GRAPH 1
INDIANA OFFENDERS WHO RECEIVED THE DEATH PENALTY FOR MURDERS
COMMITTED BEFORE AND AFTER LIFE WITHOUT PAROLE BECAME A SENTENCING OPTION
BY RACE OF THE OFFENDER
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Supplemental Graph 2 compares the race of offenders who received the death penalty
for murder by individual offense years both before and after the establishment of life without
parole. This more detailed breakdown again shows that substantially fewer Non-White
offenders (in this case only one) received the death penalty for murders committed after the
establishment of life without parole on July 1, 1993 compared to the number of Non-White
offenders who received the death penalty for murders committed prior to that time. Graph 2
also shows that the number of offenders receiving the death penalty has been steadily declining
since 1984, regardless of offender race.

SUPPLEMENTAL GRAPH 2
INDIANA OFFENDERS WHO RECEIVED THE DEATH PENALTY FOR MURDER
BY RACE OF THE OFFENDER AND OFFENSE YEAR
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Supplemental Graph 3 compares offenders who received a death sentence for murders
committed prior to the availability of life without parole to offenders who received a death
sentence for murders committed after life without parole was instituted, by various combinations
of victim and offender race. The following observations can be made based on Graph 3:

o Before life without parole became an option, about 6 in 10 death sentences represented
White offenders who killed White victims — After life without parole became an option, 9
out of 10 death sentences represented White offenders who killed White victims
(compare light blue bars).

o Before life without parole became an option, slightly more than 1 in 5 death sentences
represented Non-White offenders who killed White victims — After life without parole
became an option, this rate fell to zero (compare dark blue bars).

N



o Very few White offenders who killed Non-White victims received the death penalty in
either time period (compare light red bars). (It is important to remember that, regardless
of sentence type, only four of the White offenders in our study killed Non-White victims.)

o Before life without parole became an option, slightly less than 1 in 5 death sentences
represented Non-White offenders who killed Non-White victims — After life without parole
became an option, this rate fell to 1 in 10 (compare dark red bars).

SUPPLEMENTAL GRAPH 3
INDIANA OFFENDERS WHO RECEIVED THE DEATH PENALTY FOR MURDERS
COMMITTED BEFORE AND AFTER LIFE WITHOUT PAROLE BECAME A SENTENCING OPTION
BY RACE OF THE OFFENDER AND VICTIM
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Notes: One White offender was excluded from analyses for the group of offenders who committed their offenses
before life without parole became an option because he killed both White and Non-White victims.

Supplemental Graph 4 breaks down death penalty offenders into the various
combinations of offender and victim race for individual offense years both before and after the
establishment of life without parole. In contrast to the period before the establishment of life
without parole, with the exception of one Non-White offender who killed a Non-White victim,
Graph 4 shows that only White offenders who killed White victims have received a death
sentence for murders committed since life without parole became available on July 1, 1993. All
other offender-victim race combinations steadily declined up until July 1, 1993 but then virtually
disappeared after that time. Like Graph 2, Graph 4 shows that the number of offenders
receiving a death sentence for murder has steadily declined since 1984, regardless of offender
or victim race.



SUPPLEMENTAL GRAPH 4
INDIANA OFFENDERS WHO RECEIVED THE DEATH PENALTY FOR MURDER
BY RACE OF THE OFFENDER & VICTIM AND OFFENSE YEAR
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Supplemental Graph 1 illustrates that the racial composition of the 10 offenders
sentenced to death for murders committed since life without parole became a sentencing option
in Indiana on July 1, 1993 is different than the racial composition of offenders sentenced to
death for murders committed prior to that time. Non-White offenders represent 39% of
offenders who received a death sentence for murders committed before life without parole was
established as a sentencing option and 10% of those so sentenced after life without parole was
established. The reason for the observed difference in Indiana death sentences by race for
murders committed prior to and after the establishment of life without parole is not known. It is
noteworthy, however, that Indiana death sentences steadily have declined since 1984
regardless of offender race (see Graph 2). It is possible that the relative absence of Non-White
offenders sentenced to death since July 1, 1993 simply reflects this continuing downward trend.



Appendix B

PRISONERS UNDER SENTENCE OF DEATH IN THE UNITED STATES ON DECEMBER 31, 2000

Region and State White Black Other Total % White % Black % Other
U.S. total 1990 1535 68 3593 55% 43% 2% 100%
Federal 5 13 0 18 28% 72% 0% 100%
State 1985 1522 68 3575 56% 43% 2% 100%
Northeast 94 161 11 266 35% 61% 4% 100%
Connecticut 4 3 0 7 57% 43% 0% 100%
New Hampshire 0 0 0 0
New Jersey 8 7 0 15 53% 47% 0% 100%
New York 4 2 0 6 67% 33% 0% 100%
Pennsylvania 78 149 11 238 33% 63% 5% 100%
Midwest 251 251 2 504 50% 50% 0% 100%
lllinois 60 103 0 163 37% 63% 0% 100%
Indiana 30 13 0 43 70% 30% 0% 100%
Kansas 4 0 0 4 100% 0% 0% 100%
Missouri 46 33 0 79 58% 42% 0% 100%
Nebraska 10 0 1 11 91% 0% 9% 100%
Ohio 98 102 1 201 49% 51% 0% 100%
South Dakota 3 0 0 3 100% 0% 0% 100%
South 1059 840 25 1924 55% 44% 1% 100%
Alabama 97 87 1 185 52% 47% 1% 100%
Arkansas 16 24 0 40 40% 60% 0% 100%
Delaware 8 7 0 15 53% 47% 0% 100%
Florida 239 131 1 371 64% 35% 0% 100%
Georgia 64 55 1 120 53% 46% 1% 100%
Kentucky 33 7 0 40 83% 18% 0% 100%
Louisiana 30 59 1 90 33% 66% 1% 100%
Maryland 6 10 0 16 38% 63% 0% 100%
Mississippi 28 33 0 61 46% 54% 0% 100%
North Carolina 85 122 8 215 40% 57% 4% 100%
Oklahoma 81 42 6 129 63% 33% 5% 100%
South Carolina 35 31 0 66 53% 47% 0% 100%
Tennessee 59 36 2 97 61% 37% 2% 100%
Texas 260 185 5 450 58% 41% 1% 100%
Virginia 18 11 0 29 62% 38% 0% 100%
West 581 270 30 881 66% 31% 3% 100%
Arizona 103 12 4 119 87% 10% 3% 100%
California 349 215 22 586 60% 37% 4% 100%
Colorado 3 2 0 5 60% 40% 0% 100%
Idaho 21 0 0 21 100% 0% 0% 100%
Montana 5 0 1 6 83% 0% 17% 100%
Nevada 52 35 1 88 59% 40% 1% 100%
New Mexico 5 0 0 5 100% 0% 0% 100%
Oregon 24 0 1 25 96% 0% 4% 100%
Utah 8 2 1 11 73% 18% 9% 100%
Washington 9 4 0 13 69% 31% 0% 100%
Wyoming 2 0 0 2 100% 0% 0% 100%
Source: Snell, TL (December 2000). Capital Punishment 2000. U.S. Department of Justice, Bureau of Justice
Statistics Bulletin (NCJ 190598).




Whether Indiana should make any changes
in its capital sentencing statuts,
Background

The Eighth Amendment’s Prohibaion of
Cruvel and Unuswad Punishments

In the Thireenth Century, the Magsa Carta,' the most famous document of
English constitational history, called for proportiomality in criminal law, Beough the idea
that the punishment should it the crime, as expressed by e following i Chapeer 14 of
e document

A Freeman shall not be amerced for a small fault, but after
the manner of the fault; and for a great fault after the
greatness Sereof, saviag 0 him his contenement; and a
Merchast likewise, saving to him bis Merchandise; and any
Mvﬂh&o&umﬂllbemmwu

hbwda*.ifhemlumommy
The same idea was eruncisted over four centuries Ister in the Engish Bl of
Rights of 1685, when its writers deciared that

Wbﬂmdﬂnﬂb&tﬂ&&wmwm
imposed, nor cruel aad unususl penishments inflicted. ...

Over five canturies after the ssuance of the Magns Carta, the drafters of a
constiution for the young reguliic of the United States assembled. Relying on B lgal
system they knew, English common law as evolved fom the Magna Carta, they wrote

' lesed in 1215 by King Jobn st Rermrymede under compulsion from the Sasomn and the Charch.
¥ Magne Care, “A wansiaton of Magna Cara as confiemed by Edwand | with Ns seal n 12577
National Archives and Records Adminstation, found & hiio twae comresdomimagirans Biml

? English BO of Rights, An Azt Declaring the Rights and Libartes of the Sutject and Sefthng the
Succession of the Crown, The Avalon Project of Pe Yole Law School found
hEpeww vale sdalswwabiavalon'snciand s (st vished 81501
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cur Corstituton, including the Eghth Amendment, which Fad the foliowing famiiar rng

[elxcessive bail shall not be required, nor cxcessive fines
imposed, nor cruel and urasual punishments inflicsed

The same Crafers recognized the punishment of ceath as appropriate under
certain arcumstances. The Fith Amendment provides that no one shall be “Ceprived of
e without cus process of law, and that no person shall "be twice put in jecpardy of ife”
for e same offense or be compelled “10 answer for 8 Cagital, Or otherwise infamous
orime” Later, the Fourteenth Amendment provided that no State shall “deprive any
person of §fe” without due process of law,

The individusl United States colonies made use of tIhose constitusonal
provisions, prescribing a capital sentence for the offenses of murder, rape, burglary,
stesling. counterfeiting, forgery, and In some southern states, stealing slaves, concaaling
slaves with the Intent to emancipate them, and Inciting slaves 1o insurrection.® Methods
of administerng nON-Capital Setences in the colonies stemmed from English origins and
Inclhuded the pilory, the stocks. whipging, spiitling the nostrils, tranding. and cutting off
the hand or ear.*

For axamgle, the North Carclina legisiature passed a law

in 1786 requiring horse thieves, for a first offense, %0 “stand

in the pllory one hour, and [be] publicly whipgped on NS, or
e or thelkr bare backs with Birty-rine lashes well ied on.
, her, or thelr ears nailed

bhplaymatoﬂ.wmuummmyt
an

.
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‘US Const amend VI,

¥ See Raymend Pasemoster, Captal Punishment in America, p. 5 (1991) |
Bowers, Lege’ Momicide, (1584), and Mugo Bedau, The Death Panalty in Ameics, | Eo 1002)

* Jan Goreckd, Capital Punishment: Criming! Law and Socll Evolution. 862-63 (1983) (quotng 4
Whiam Backsions, Commentares 10, pp 388-72 (1768)).
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Capital sentencing was first prescribed under federsl law when in 1790 the
nation’s First Congress enacted legisiation prescribing death for murder, robbery, rape,

a3 forgeey of public securities, *

With cur soclety’s evolvement over time came 8 gradudd nirrowing of the
ckoumsiances under which a captal sentence would be mposed and of accaptable

states recuced the number of orimes Qualifying for 8 Capial sentance and improved
caphal proceedings to narrow the discretion of judges and jurors.” As lemitores gained

Sttehood. most Ho0pled Capial sentencing,
" Nan | Bigel, Justices Willam J Breanan, Jr, and Thurpood Marshall On Capltel Puntshment:

s Comttutionalty, Moralty, Deterwnt Effect, and indeqvedation by the Cout, Symposium on
1885, 5092 (1585 and Jan Goreckl. Caplal Puncstvient. Criminal Law and Socisl Evolution B3

87 (1083),

Rtes of Execution, Caplte! Pusishment and the Transformation of the Amencas Cultuse, 1776-

Capial Punisthment, 8 NOTRE Dave JL. ETecs & Pus POLY 11, p 30, n. 130 (190M) (ctators
¥ See Raypmnond Paterreoster. Caplal Punishment in Amence, po. &8 (1991) Lous P. Masur,

mathods of administaning the sertence. In 1w early 1800s many northern and eastem
cmitied)

* Raymond Patemonter, Caplt' Punighmenst it Amenca, p. 5 (1991).
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In 1855, an Indiana capital appelant challenged his sentence, sllegng that 8
death sentence Is vindictive and viclates the principles of reformation, and as such is In
violation of Indiana Constitusion Article 1, § 18, which provides as follows:

Reformation as basis of penal code.~The penal code shal

be founded on the principles of reformation, and not of

vindictive justios.
The Indana Supreme Court responded, “The punishment of desth for murder in the first
degres. is Nt in our opinion, vindictive, But is even-handed justce.”™

In 1850 ™e United States Supreme Court charactanzed the execution methods
of Burming at the stake, crucifiéon, and breaking on the whee! Inhuman and barbarous.”
noting that “[olunishmaents ace crusl when By irvolve toure o a lingering death; but
the punishment of death is not crusl within the meaning of that word as used in the
constitution.™""

I & 1910 non-captal case, the United States Supreme Court for the first time
deciared thet purishments disproportionate 10 the cffense committed viclated the Eighth
Amendments proscripion against cruel and unusud punishment.™ The ofender,
convicted of falsifying an oficial government document, received the folowing sentance:
(1) 15 yoirs’ imprisonenent during which time he had to wear a chain hanging from his
ankle and wrist. (2) @ heavy fine; (3) loss of voting rights. and (4) Metime surveliance.
The Court, explaining the difference between its Eighth Amendment interpretation and
that of the founders, noted that Sme works changes, brings Into existence new

¥ Drigilt v. State. 7 Ind. 338, 343 (1055).
" o re Kemerler, 136 US. 438, 447 (1830).
Y See Woeoms v. United States, 217 US. 348 {19)
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condtions and purposes.” and compelied “progressive”™ appiication of provisions that
My "Bcquire meaning as public opinion becomes enlightened by a humane jussce ™

In 1958 the Court stated that the Eighth Amendment “must craw its meaning
from the evaiving standards of Gecency that mark the progress of a maturing sockty. ™™

In 1966 and again In 1970 the Court reviewed the faimess of capital procedural
standirds, examining the ssue of coerced confessions™ and a defendant's right %
quession the lestimony of prosecution withesses ™

in 1671, In wo cases handed down on the same day, the Supreme Coun
cdressed the dscretion of cagital jries and whether both judgment and sentence may
be imposed In a single procesding. The Court found That state statutes leaving absolste
discretion to jures %0 impose the death penally, without any Quiding standards, oid not
violate du process protections. '’

The next yedr in the landmark case of Fuman v. Georgila the Court changed ts
mind and ordered states to reexamine their capial trial and Sentencing SroCMCings.
The Court found that e Georgia and Texas statutes enabled arbitrary imposition of
capital punishment and that e imposition and carmying out of the death penaity in
these cases constitutes crusl and urusual punishment in vickation of the Eighth and

“ Alan | Bigel, Justices Willam J. Breonen, X, wwmmwm
s Consttusionalty, Moralty, Detevrent Efect, and Infevpvetation Dy the Court,

Captal Punishment, 8 Notse Dane JL ETvcs & P Py 11, 230 n mumum
Weems, 217 U.S, &t 373, 378)

™ Trop v. Dulles, 356 U.S. B8, 101 (1958).

" See Davis v. Novth Cevoling, 384 U.S. 727 (1986); Bragy v. Unted States. 397 US 742
('zg):Wv.mc-m.mus T80 (1970 ans Noth Casoling v. Alord, 400 US. 25
(* ).

™ Dution v. Eveng, 400 U.S. 74 (1970)

Y See McGouthe v. Callomis ans Cramaton v. Ohio, 402 U.S. 183, 221 (1971), reh’y dwnied,
&06 U.S. 978 (1972)



Fourteenth amendments.”™ Then came over 200 pages of nine separsle opinions
wheroin the justces discussed capitsl purishments constitutionaity, infrequency of
imposition, arditrariness. raciyl Dias, Ceterrent effect, acceptance by conlemporary
society, and the judiclary’s role in oversesing criminal Jstice i the states. Despie all
the discussion in this lengtiy opinion, the Furman Court falled to advise states how to
revise thelr laws and what to do with six hundred forty-two Inmates then on death row
who ot least Semporarty had been granted a stay of execution.
Indiana’s Capital Sentencing Statute
Afer Furman, the sentences of Indiana’s seven CApital nmales ware amended 1o
e in prison.™  And Indiana, In 1973, and the thirty-four other capital punishment states
enscied revised capital statiutes that namowed juror dscretion. Twenty-five states caled
for a bifurcated process for guilt and sentencing phases and requined jurkes and SO
10 Consicer Specific aggravating and mitigating croumstances. Ten stales eliminated the
possibiity of arbitrariess by mandating a captal sentence for specific offenses. ™

The death penally is prohbded fom Deing manciadory or
lof 0 the unimited discrobon of the jury and Judoe.

In 1976, in fve cases handed down the same day, the United Ststes Supreme
Court discussed the new captsl statutes of North Caroling, Georgia, Texas, Florida, and

408 US. 230, 23540 (1972), retvlp cemied, 409 US. 902 (1972) (Secided 1ogether wih
Jockson v. Georgla and Banch v. Texas, the Fumen jury recommended desth for atemplec
Surgiary and murder, and both the Jackson snd Branch juries recommended death 126 rape)

" Nan | Bigel Justces Willam J Brsanen, ., and Thurgood Marshal On Capital Punishment.
s Consttutionaity, Moraity, Detement Efect. and infevpretstion by the Cout, Symposium on
Capital Punishenent, § NOTRE Dan JA. Enacs & Pus. Pou'y 19, p 6586 (1554).

% Pt Defander Councll ‘Desth Pecaty Fasts® May 5 2001, aiso avellable at
DD Meewe Slide o uaDaC dedacte tom.

P Jan Goresi. Capital Punishment: Criminal Law and Socie! Evolition, p. 16-18 (1963),
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Lovisiana. The Court struck down the North Carcling and Loussiana stathtes™ and
wpheid the Georgla. Texas, and Florids stabtes. The upheld stabtes required
bifurcated guilt and sentencing phases, required a finding of at least one aggravator Fom
@ list of stabutorly enumersted aggraveting and mitigatng factors before death could be
imposed, and allowed 8 sentance other than death even after a Snding of guiy beyond
a reasonable doubt. In these cases, the Court found that liniting the category of capital
offenses and requiring the weighing of aggravating and mitigating faciors served 10
confine sertencing dscretion and recuced abitranness
Indana’s statule was simiar 10 the stricken North Carcling statute, which had
baan challenged in the case of Woodson v. North Caroling ™ The North Caroling statute
mandated 8 cagital sentence ater & fnding of gulit and provided as follows:
Murder in the first and second degree defined; punishment
« A murder which shall be perpstraled by means of
poison, lying In walt, imprisonment, starving, torkure, O Dy
any other kind of wilthd, deliberate and premeditated kiing,
or which shal be committed in the perpetration or attempt
10 perpetrate any &mson, rape, robbery, Kidnapping,
umhammwummumm

the first degree and shall be punished with death. All other
knds of murder shall be deemed murder in e second

The Court found this statute “unduly havsh and urworkadly rigid. ™ The Count
noted that mandatory capital statutes could produce artitrary sentencing, i jurores found

2 woodson v. Noah Caroling, 428 U S 280 (1976) Robets v. Lovsisne 428 US 325 mhy
denved, 420 U.S, 890 (1078).

P Grogy v Georpla, 420 US. 153, sy denied. 429 U.S. 875 (1676) Jurok v. Tewas, 428 U S.
262, ' cenied sub nom. Gregg v. Georpla, 429 U.S. 4TS (1976). and ProffiY v. Flonda, 428
US 242, mhp denied sub nom. Grepy v. Georpla, 429 U.8. 875 (1976).

* Woodson v. North Caroline, 428 U S, 260 (1976).

¥ N.C.Gen.Stat § 1617 (Cum.Supp. 1978).

* Woodson, 428 U.S. ot 288 and 283,
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Guit for @ lesser offense Decause they St that a paricular defendant cid not deserve
death. The Court also noted that mandatory statites prachuded jurors from exercising
their discration %o fully congider the Sefendant’s Paricuiar CIrCUMSLANCes.

The Court found the stabute 10 be constitutionally deficiert on thres grounds.
First, it provided for @ mandaltory, Butomatic ceath penalty, which departed “markedly
from contemporary standards respecting the imposiion of the punistment of death and
thus canrot be appled consistenly with the Eighth and Fourteenth Amendments’
recuirament that the stale's power 10 punish ‘be exercised within the limits of civilkzed
standards. """ Second, the statute falled to provide the Jry and judge with “objective
standards %0 guice, reguiarize, and make rationally reviewable the process for impasing
8 santance of death,” contrary 10 Furman. ™ Third, it falled 10 aliow the particuarnized
corsideration of rolevant aspects of the character and record of each comvicied
defendart before the imposition upon him of a sentence of death,” cortrary o e
fundamantal respect for humanity underdying the Eighth Amendment "

Indiana’s then-new statuts, similar 80 North Caroing’s, had provided that

T Woodson, 428 U.S. & 301 {ciaton omined).
* Woodson, 428 U.S. m 309,
* Woodson, 428 U.S. a2 304,
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(1)MmmMMM¢na

{2) Kiling & human being by the uniawél and malicious
detonation of an explosive.

(3) Kiling & human being while perpetrating or attempting
10 parpetrate rape, arson, robbery, or burglary by a person
who has had a prior urvelated corviction of rape, arson,

robbery, of burglary.

(4) Kiing & human being while perpetrating or attempting
10 perpetrate a kidnapping.

(5) Kiling @ human being while perpetrating or attempting
10 perpetrate anry S6lzure Or xercise of control, by force or
vicknce or theeat of force or vioclencs and with wronghul
rtent, of an sircraf, Yain, bus, ship, or other commercial

6) Kiing a human being purposely and with
premediated makce:

) by & person lying in walt.
) by & person hired to kil;

(M) by a person who has previously been
COMACtnd of murder; or

() by & person who is serving & life santence.

An indictment under subsection (b) may not charge a
lesser included offense, but in all shuations 10 which this
subsection apples, the jry, o the tial judoe ¥ there be no
My, may find the mmamm
mm o voluntary or Irvolurtary

facts proved are Whmumdw

offense charged. ™

In the sprng of 1077, the year following the United States Supreme Court's
Woodson decision, the Indlana Sugreme Court struck down Inclana’s 1973 ceath
penalty statute. In French v. Stale, cur Court held that in light of Woodson and other
cases, Indiana's statite violated the constiuional ban against cruel and unusual

®\C 351341 (1978)
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punishment. The viclation arcse through the statute’s mandate of an automatic capital
sentence, its falure to provide objective standards 1O guide, reguianze, and make
ratonally reviewabie the sentencing frocess, and its falure %0 allow Individualized
consideration of relevant aspects of the defendciant's characier and hisiory before
sentencing.”'

The caphal sertences of the sight inmates on Indiana’s Ceath row were et
“B

In October of 1077, the Indara Genirdl Assembly enacted a new capia
semencing statute modeled on those upheld by the United States Supreme Court. With
various amendments over the yoars, some say 00 many,” the statute remains in effect
today and provides in il as foliows:

IC 35-50-2-0 Death sentence; life imprisonment without parole™

(a) The state may seck either a death sentence or o seatence of life imprisonment
without parcle for murder by alleging, on a page separate from the rest of the
charging instrament, the existence of at least one (1) of the aggravating
circumstances listed in subsection (b). In the sestencing bearing affer a person is
convicted of murder, the state must prove beyond 3 reasonsble doubt e
existence of at least cae (1) of the aggravating circumstances alleged. However,
the stale may 0ol proceed against s defendamt under this secton of & coun
determines o 3 peetrial hearing under IC 35-36-9 dat the defeadant &5 2 mentally
retarded individual

(b) The aggravatiag circumstances are as follows:

(1) The defancant commimed the murder Dy intentionally kiling the vicsm
whila committing o attempting 1o commit &ty of the following:

¥ See French v. State, 268 Ind 278, 382 N.E.24 834 (1977).

¥ Putic Defender Councll, Desth Pesaly Facts® May 5 2009, aiso avalable o
Ctio Cwww Fiate in us/DOC'A0ACts oM.

" Since Ogober 1977, the suome has been amended by PLIM.198), SEC 1; PL 212-1084, SEC.;
PLIN.IOEY, SEC2 PLIO-I9EY, SECY: PLI9S.198, SEC2. PL.13IS1989, SECH PL 11950,
SECIS& PLIN199), SECS, PLIS99), SEC2 PLISSI9M, SECT, PLM6-1093, SECI;
PLIZR-1006, SOCH; PL 2161996, SEC 2% PL 2611997, SEC Y,

M Acts 1977, PL.JO, SEC 122,
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(A) Amnwa (IC 3543-1-1).

(B) Burglary (IC 35-43-2-1).

(C) Child molesting (IC 35-42-4.3).

(D) Criminal deviste conduct (IC 35-42.4.2).

(E) Kidsapping (IC 35-42-3.2).

(F) Rape(IC 3542-4-1).

(G) Robbery (1C 35-42-5-1).

(H) Canacking (IC 35-42.5-2)

(1) Criminal gang sctivity (IC 35.45.5.3)

(J) Dealing in cocaine or & sarcotic drug (IC 35-48.4.1).

(2) The defendant committed the marder by the unlawfil detonation of aa
explosive with intest %0 injure person or damage property.

(3) The defendant commmitied the murder by lying in wast.
(4) The defendant who committed the murder was hired 10 kill
(5) The defendant commitied the murder by hiring another person to kill
(6) The victim of the musder was a commectioas employee, probation
officer, parole officer, community comections worker, home delention
officer, fireman, judge, or law enforcement officer, and cither:

(A) the victim was acting in the course of duty; or

(B) the murder was motivated by aa act the victim

performed while acting in the course of duty.

(7) The defendant has boen convicted of another murder.

(8) The defendant has committed another murder, ot any time, regardless
of whether the defendant has been comvicted of that other muarder.

(9) The defendant was:
(A) uader the custody of the department of Correction;
(B) under the custody of a county sheriff;
(C) om probation afler receiving a semtence for the
commission of a felony; or
(D) oca parole;
at Se time the murder was committed.

(10) The defendant dismembered the victim.
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(11) The defendant bumed, mutilated, or %rtured the victim while the

(12) The victim of the murder was less than twelve (12) years of age,

{13) The victim was a victim of any of @&e¢ following offenses for which
the defendant was convicted:

(A) Battory as a Class D felony or as a Class C felony
under IC 15-42-2- 1.

(B) Kidnapping (IC 35-42-3-2).

(C) Criminal coafinement (IC 35-42-3-3).

(D) A sex crime under IC 35-42-4,

7

(14) The victim of the murder was listed by Be stale o known by
defendant © be & witsess against the defendsnt and the
commited the murder with the imtent %0 prevent the persca from
testfying,

(15) The defendant commetted the murder by intentionally discharging a
firearm (as defined i IC 3547-1.5)

(A) into an inhabited dwelling; or
(B) from a vehicle,

(16) The vicim of the murder was pregrart and the murder resulted in
the intentional kiling of a fotus that has attained viabilty (as defined In IC

16-18.2.2885).

(¢) The mitigating circamstances that may be considered under this soction are as
follows:

(1) The defeadam bas no significant history of price criminal coaduct

(2) The defendant was under the inflecnce of extreme mestal or
emotional disturbance when the murder was commatied.

i

(3) The victim was a participant in or comsenied %0 the defendant's
coaduct.

(4) The defendant was an accomplice in a murder committed by another
person, and the defendant’s participation was relatively menor.

(5) The defeadant acted uader the substantial domination of another
person.
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(6) The defendanfs capacity %0 appreciste e crimunality of the
defendant’s conduct or %o conform that conduct %0 the regquirements of law
was substantially impaired as a result of mental discase or defect or of

(7) The defendant was less than cightoen (18) years of age at the time the
murder was commitied.

(8) Any other circumstances appropriate for consideration.

(d) If the defendant was coavicted of murder in & jury tnal, the jury shall
recoavene for the senteacing hearag. I the trial was 10 the court, or the judgment
was catered On 3 guilty plea, the court alone shall conduct the senteacing bearing.
The jury or the court may consider all the evidence introdueced at the trial stage of
the proceedings, wogether with new evidence presented at the semtencing hearing.
The court shall instruct the jury conceming the statutory penalties for murder and
any other offesses for which the defesdant was convicted, the potential for
consecutive or coacuryest sentencing, and the availability of good time credit and
clemency. The defendant may present any additional evidence relevant to:

(1) the aggravating circumstances alleged; or
(2) any of the mitigating circumstasces Bwied o subsocton (¢).

(¢) Except a5 provided by IC 35-36-9, if the bearing is by jury, the jury shall
recommead 10 the court whether the death penalty or life imprisonment without
parole, or neither, shouldd be imposed. The jury may recommend:

(1) the death penalty; or
(2) life imprisonment without parole;

only if #t makos the findings described i subsection (k). The court shall make the
final determination of e senicace, aficr considering the jury's recommendation,
and Be seonence shall be based on the same standards that the jury was reguired
% coaskder, The court is not bound by the jury's recommendation. In making the
final determination of ®e senience after receiving the jury’s recommendation, the
count may receive evidence of the crime's impact on members of &e victim's
family.

() If & jury is unadle ® agree oa a semence recommendation after reasonable
deliberations, the court shall dsscharge the jury and peoceed as if the hearing had
been 1 the court alone.

(g) 1If ®e hearing is % the court alone, except as provided by IC 35.36.9, the court
shall:
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(1) seatence the defeadant 1o death; or
(2) impose a serm of life imprsonment without parole;
only if it makes the findings described i subsoction (k).

(h) ¥ a cout sertences a Cefencant 10 death, the court shall order the
dofendant’s exaculon 10 De camad out Nt later than one (1) year and one (1)
day &Mer the date the defendant was corvicted. The supreme court has exclusive
jurisdiction to stay the execution of a death sertence. i the supreme court stays
the execution of a death sentencs, the sLoreme court shall order 8 new date for
the defendant’s exacion,

(i) If a person sentenced to death by a coust files a petitioa for post- conviction
relief, the court, not later than ninety (50) days after the date the petition is filed,
shall set 2 date % hold a hearing to consider the petition. If a court does not,
within the ninety (50) day period, sot the date %0 hold the bearing to consider the
peation, $he court’s failure 10 set the hearing dale is not a basis for additional post-
coaviction relief, The stormey pencesl shall answer the petition for post-
coaviction relef on behalfl of the state, At the reguest of Be attoeney pencral, o
prosecuting asomey shall assist the attomey gencral. The court shall eater writen
findings of fact and conclusicas of law concerndng the petition mot later than
ninety (50) days afier the date the hearmg coacludes. However, if the coun
detormines that the petition is without ment, the court may dismass the petition
withia nincty (90) days without conducting a hearing under this subsection.

() A death sentence is subject % automatic roview by the supreme court The
review, which shall be heard under rules adopted by the supreme cowrt, shall be
Pven prceity over all other cases. The supeemse cowts review must take o0
consideration all claims that the:

(1) conviction or sestence was in violation of the:

{A) Constitution of the State of Indiana; or
(B) Coastitation of the United States;

(2) sentencing court was without junsdiction W impose & sentence; aad
(3) sentence:

(A) exceeds the maximum sestence authorized dy law; or
(B) is otherwise erroncous.

If e supreme court cannot complete its review by the date set by the sentencing
court for the defeadant’s execution under subsection (B), the supeeme court shall
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stay the execution of the death seatence and set a new dale to cary out the
defeadant’s execution.

(k) Before a sentence may be imposed under this secticn, the jury, i a proceeding
under subsection (¢), or the court, in a proceeding under subsection (g), must find
that:

(1) the state has proved beyond & reasonsble doubt that st least cae (1) of
the aggravating circamstances listed in subsection (b) exists; and

(2) amy mitigating circumstances that exist are outweighed by the
aggravating Circumatance Or CIrCumstances.

Trus, only the crime of murder plus at least one of the 16 delineated agoravatng
factors qualfies for & capital sentance.  ARer Corviction, a separate hearing s held 1o
doterming the ponalty.  There. the jury and judge hears evidence of aggravating and
Misgating Crcumstances, and the jury recommends 3 sertencs. The Judoe may GO with
the jury's recommendsion or overnide that recommendation with 3 sertence that the
judge deems more appropriate, although i any CaSe, 3 Ceath serfence requves 3
finding of at least one statutory aggravalor and that the SQgravelons) cutweigh the
MItGators.

Vague death penalty statutes invite arditrarirwss.  Vaguoness anses in statules
that fail 10 acequately defing who is subject 10 being charged with a capital offense, what
crimes are subject 10 being charged as capital crimes, what CirCumstances are
considered aggravating or mitigating, what Burdens must be met, or which party has the
Sarden

indana's death penalty statite Cortaing none of T typical unconstiutionally
vague 1ems that courts have consistently found 10 viclste 8 defendart's due DOCESS
rights. The statute well defines specific aggravating 1actors, detalls numercus misgating
circumstances, inciuding the genaral “catch ail” of "any other Gircumstances aporopriale
ke consiceration” and clearty gives the Siste the burden of proving beyond a
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ressonable Goubt that &t Meast one 8Q0avetng circumstance edsts. The statute
exgiaing that death is not mandatory, and that even if the statitory pre-requisites have
been met 1o recommend the death penaly, the jry need not Bt rather “may”
recommend the death penaity. Indiana’s statute has faired well on fedeval review, the
United States Supreme Court has generally held that the statute emivaces guided
discretion In using aggravating factors 10 namow what type of crime or person s eligible
for Geath 88 & penalty, and that it adeguately allows liberal evidence of mitigating
orcumstances.

Conclusion

The Comemission raises four areas of concemn regarding potertial statiutory
charge (1) number of 8goravatons. (2) pry override; (3) minimum age; and (4) mens
rea™ Whie each area s a mamer of public policy for the General Assembly Lo review,
the Commission recommends two specific changes.

First, the Commission recommends 10 the General Assembly that Indiana Code
35-50-2-3 be amended 10 require that the defendant perscnally kiled, intended 1o kill, or
intenciec that a kiling ooour.

Second, Te Commission recommends to the General Assembly that it eliminate
pacal overide of jury recommendations either for Or S0NNS! the Jeath penalty, and that

* Mans me s Tegalese’ fom Latn meaning “pulty mind®  “The state of mind that the
PROSACUSON, 10 BACUIS & CONVICHON, Must prove that & Celendant had when commting & cime.
crimingl Intent o reckiessness " Black's Law Dictionary, Seventh Edton. West Group, St Paul.
Mian. p. 1312, 19685 *Most Engiish lawyers would howeve! How sgree with Sr James Fitzames
Stephen Dt the axpression mens M0 s unfortunate. though o Srmiy establshed % be
wpeled, just because it misleadngly sSuggests el In Qenersl, MOnN CUpabily is essential 10
orime, and Deay would assent 10 the oriticiam expressod Dy & later jJudge That he e rarsiation
of mens e s ‘a0 Intenion 10 d0 e 8ct which is made penal by stadute o Dy the common law.™
HLA Hart, “Legal Responsibiity and Excuses” In Punishment and Responsbiity, 28, 38 (1068)

{quotng Alled v. Selficge. t KB ot 37 (182%).
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jury be provided with the same iformation the Judoe is provided with, with the
understanding that the nature of the information that the jury recelves would have % be
further explored.

The issues of reducing statufiory aggravator voluminosity and Increasing the
minimum 8ge for capital santance ligbiity were Giscussec, with no consensus reached
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