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rationale by sentencing counsel was wrong, and the failure to present this mitigating evidence
constitutes deficient performance.

The Commonwealth argues that the state court correctly determined that this evidence
would not rise to the level of meeting mitigating factor (e)(3), because two experts had
previously “indicated that [Mr. Fisher’s] capacity was not diminished on the day of the murder.”
Fisher-3,741 A.2d at 1246. In other words, the Commonwealth focuses on prejudice, the second
part of the Strickland test. This can only be analyzed after the Court makes a threshold
determination on whether performance was deficient.

Here, the Court finds that there was no deficient performance as to this point.
“[STtrategic choices made after thorough investigation of law and facts relevant to plausible
options are virtually unchallengeable.” Strickland, 466 U.S. at 690. Sentencing counsel’s
decision to not present this evidence was a strategic decision. Sentencing counsel weighed the
pros and cons of presenting this mitigating factor and decided that it would be better to have the
jury think that Mr. Fisher was possibly innocent. Moreover, presenting a case at the sentencing
phase that contradicts the guilt phase arguments could risk losing credibility with the jurors, both
in Mr. Fisher’s testimony and in counsel’s overall presentation. Because it was a strategic
decision, the Court tinds this argument without merit.

3. Deficient Performance: Failure to Investigate Military Record

Mr. Fisher finally argues that his sentencing counsel should have investigated his military
record to rebut the Commonwealth’s contention that he did not face significant combat. He
points to a report filed with his habeas petition written by a military historian who testified (in
general terms) about the level of combat Mr, Fisher’s unit saw throughout Vietnam. Mr. Fisher

claims that the failure to investigate rebuttal evidence here was ineffective assistance.
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The Commonwealth argues that the evidence submitted by Mr. Fisher amounts to nothing
more than generalizations that are not particularized to Mr. Fisher. Therefore, they are irrelevant.
Although the Court disagrees that these are irrelevant, the Court does agree that these
deficiencies do not rise to the level of ineffective assistance. Mr. Fisher testified about his
experiences, and sentencing counsel used an expert to try and find people who served with Mr.
Fisher (to no avail). The fact that counsel did not find an expert to refute the Commonwealth’s
information about Mr. Fisher’s military record is too small of an issue to amount to ineffective
assistance. Ineffective assistance of counsel is only cognizable if the performance fell below the
minimum standard of care required by the Sixth Amendment. The “inquiry must be whether
counsel’s assistance was reasonable considering all the circumstances.” Strickland, 466 U.S. at
688. The Sixth Amendment does not require counsel to be flawless, run down any possible lead,
or expend limitless resources when counsel is inherently limited by both time and money.
Counsel need not necessarily have retained a military expert when Mr. Fisher had already
testified to his particularized evidence. Therefore, the failure to do so — although less than

sterling representation — does not violate the Sixth Amendment.'*

' Although this failure alone does not rise to the level of ineffective assistance of counsel, Mr.
Fisher’s lawyer certainly could have done better. This fact buttresses the Court’s earlier discussion of
deficient performance and underlies how Mr, Fisher has satisfied the first prong of Strickland. Deficient
performance need not be viewed on a decision by decision basis, but rather on a holistic view of counsel’s
actions. Although one action may lead to ineffectiveness (such as a wholesale failure to investigate, as
outlined above) a number of small errors in the aggregate may lead to ineffective assistance. Indeed, the
cumulative error doctrine contemplates this very notion by requiring courts to aggregate different
constitutional violations to determine if the Brecht prejudice standard is met. See Fahy v. Horn, 516 F.3d
169, 205 (3d Cir. 2008) (“Individual errors that do not entitle a petitioner to relief may do so when
combined, if cumulatively the prejudice resulting from them undermined the fundamental fairness of his
trial and denied him his constitutional right to due process.”y, Albrecht v. Horn, 485 F.3d 103, 139 (3d
Cir. 2007) (“We recognize that errors that individually do not warrant habeas relief may do so when
combined.”).
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Even if counsel’s failure to secure a military expert were added to the Court’s calculus in
determining deficient performance, such failure would not be prejudicial. There was only one
aggravating factor found by the jury — that Mr. Fisher had killed a witness to a crime. Mr.
Fisher only argues that counsel was ineffective for failing to rebur the Commonwealth’s
evidence about his military record, but the jury never found an aggravating sentencing factor
relating to his military record. Given that there was no mitigating circumstance for military
evidence, the only way in which this evidence would have aided Mr. Fisher would have been to
rebut the Commonwealth. Given that the jury never found an aggravating factor relating to this
evidence, Mr. Fisher cannot be prejudiced by failing to rebut it — he already succeeded on that
front.

4. Prejudice: Mental Health Evidence

Given that the only claim above that amounts to deficient performance is counsel’s
failure to investigate mental health evidence, the next question is whether that failure to
investigate prejudiced Mr. Fisher. The Court finds that it did. There was only one aggravating
circumstance and one mitigating circumstance, and, had the jury found a second mitigating
circumstance, the Court finds there is a “reasonable probability” of a change in the outcome.

Strickland, 466 U.S. at 669 (requiring a reasonable probability of a change in outcome to

Although these cases dealt with the Brechr standard requiring “substantial and injurious effect” of
constitutional errors, see Brecht v. Abrahamson, 507 U.S. 619, 623 (1993), the Brecht standard is very
similar to the Strickland requirement that the errors of counsel resulted in a “reasonable probability” of a
change in outcome. Strickland, 466 U.S. at 669. Both sound in due process and atternpt to determine
whether the error undermines confidence in the outcome of the proceedings. Thus, failures by counsel
may be viewed holistically to determine if they meet the minimum standard of competency required by
the Sixth Amendment. Even if the failure to investigate mental health evidence had not risen to the level
of ineffective assistance, these two failures in combination surely would have. However, given the fact
that Mr. Fisher was only prejudiced by one of these two failures, the Court will focus on the mental health
evidence failure.
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establish prejudice). Strickland, the seminal case establishing ineffective assistance claims, found
that the petitioner did not meet the prejudice requirement because there were “overwhelming
aggravating factors [such that there was] no reasonable probability that the omitted evidence
would have changed the conclusion” regarding sentencing. /d. at 700. That case stands in stark
contrast to Mr. Fisher’s. The only aggravating circumstance the Commonwealth offered here was
that the victim was a potential witness to a trial.’* Had all of this information been presented to a
jury, there is a “reasonable probability” that the proceedings would have been different, because
Mr. Fisher could have proven countervailing mitigating factors.

The Commonwealth asserts that the mental health evaluations performed by Drs. Mack
and Sadoff do not provide any new mitigating evidence because Mr. Fisher had already testified
to the fact that he received a “traumatic head injury” from a grenade, became addicted to heroin
and was “heavily involved” with other drugs, and that the symptoms from his head injury lasted
“over a decade.” Further, the Commonwealth argues Drs. Mack and Sadoff’s diagnoses of PTSD
add nothing new, because Dr. Sadoff had previously made the same diagnosis in his guilt phase
evaluation.

The Commonwealth’s points all go to the weight of the evidence but are ultimately
unavailing. The imprimatur of an expert testifying as to Mr. Fisher’s mental health is far more
persuasive than Mr. Fisher, a defendant who has an interest in the outcome, testifying to similar
facts. There is a reasonable probability that, had Mr. Fisher’s counsel investigated this issue, the
outcome of the case would have been different and the jury may not have sentenced Mr. Fisher

to death. Therefore, because his counsel’s ineffectiveness prejudiced Mr. Fisher by leading to a

P As discussed above, this aggravating factor also violated the Ex Post Facto Clause, which
constitutes an independent reason as to why Mr. Fisher is entitled to relief. See Section 1, supra.
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reasonable probability of a changed outcome in the case, Mr. Fisher is entitled to relief on this

claim.

GUILT PHASE CLAIM

L Background & Procedural Default

Mr. Fisher’s final claim is that the trial court’s instruction on “beyond a reasonable doubt™
was constitutionally infirm because it inaccurately explained the concept, and that trial counsel
was ineffective for failing to object. The state court determined that Mr. Fisher’s claim failed
because, “[v]iewing the lengthy charge on reasonable doubt as a whole, it clearly and accurately
stated the law, and there was no error.” Fisher-4, 813 A.2d at 770. Therefore, reasoned the state
court, counsel “cannot be deemed ineffective for failing to object or to raise this issue in prior
proceedings.” Id. Although this issue comes to the Court in an ineffectiveness posture, the state
court’s entire rationale for denying Mr. Fisher’s claim was that the instruction accurately stated
the law. Therefore, the Court will focus on whether that determination was “contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by the
Supreme Court of the United States.” 28 U.S.C. § 2254(d)(1). The Court finds that the state court
determination was unreasonable, and Mr. Fisher’s claim should be granted.

The Commonwealth argues that Mr. Fisher defaulted on this issue by not raising it on
direct appeal or in his first PCRA petition. Mr. Fisher raised the issue for the first time in his
second PCRA petition. This argument misunderstands AEDPA’s procedural requirement.
AEDPA bars a federal court from granting a claim “unless it appears that the [] applicant has
exhausted the remedies available in the courts of the State.” 28 U.S.C. §2254(b)(1). “An
applicant shall not be deemed to have exhausted the remedies available in the courts of the State,

within the meaning of this section, if he has the right under the law of the State to raise, by any
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available procedure, the question presented.” 28 U.S.C. §2254(c). In other words, under
AEDPA, if the state court has adjudicated the question, or there is a procedural bar to the state
court ever hearing the question, the federal court may adjudicate the claim. Mr. Fisher validly
presented his reasonable doubt claim to the state court in his second PCRA petition, and the state
court adjudicated it on the merits. Given that his federal habeas petition was timely filed, there is
no procedural bar.

If the Commonwealth believed Mr. Fisher defaulted on his objections to the “beyond a
reasonable doubt” instruction by failing to raise the argument until his second PCRA petition, the
Commonwealth should have made that argument to the state court at that time. Whether or not
there were exhaustion hurdles at the state level is a procedural question of state law. Perhaps
there was an argument to be made at the PCRA hearing that Mr. Fisher had defaulted on his
claim. If it was made, the state court rejected it and adjudicated the claim on the merits. In other
words, if the exhaustion argument was ever made, the state court rejected it. Such a rejection
amounts to a (binding) state court holding that Mr. Fisher was not procedurally barred. Indeed,
that is why AEDPA itself only requires that “it appear” an applicant’s remedies have been
exhausted. 28 U.S.C. §2254(b)(1) (emphasis added). The most reliable indicator for that
appearance is that the state court heard the claim on the merits. Therefore, the federal court may
hear the claim too.

The “exhaustion doctrine is designed to give the state courts a full and fair opportunity to
resolve federal constitutional claims before those claims are presented to the federal courts.”
O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999). The only relevant question is “what

procedures are ‘available’ under state law.” Id. at 847 (quoting 28 U.S.C. § 2254(c)). Given that
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Mr. Fisher’s claim was litigated in state court, he may validly bring this claim before a federal
court and there are no exhaustion hurdles for Mr. Fisher.
11. Beyond a Reasonable Doubt Standard

An inadequate reasonable doubt instruction violates due process because the government
must prove beyond a reasonable doubt every element of a charged offense. In re Winship, 397
U.S. 358, 361 (1970). Although the standard of beyond a reasonable doubt “is an ancient and
honored aspect of our criminal justice system, it defies easy explication.” Victor v. Nebraska,
511 U.S. 1, 5 (1994). In assessing the reasonable doubt instruction, “[t]he important question is
whether there is a ‘reasonable likelihood’ that the jury was misled or confused by the instruction,
and therefore applied it in a way that violated the Constitution.” Victor, 511 U.S. at 29
(Ginsburg, J., concurring) (citing Boyde v. California, 494 U.S. 370, 380 (1990)).

The guiding Supreme Court precedent here is Victor v. Nebraska, 511 U.S. 1 (1994),
which upheld a reasonable doubt instruction despite problematic language. The Court
unanimously held that the phrases “mere possible doubt” and “moral certainty” were permissible
phrases to use in the instruction. However, the Court took issue with equating a reasonable doubt
to a “substantial” doubt, because that lowered the state’s burden of proof. Id. at 17-21. Despite
this flaw, the Court found that the surrounding language adequately explained the concept of
reasonable doubt such that there was no reasonable likelihood the jury would be misled or
confused. /d. at 22-23. Notably, the instructions analyzed in Victor were short — only about a

paragraph long — and the petitioners only challenged a few adjectives in each.'® In other words,

' Victor was a consolidated set of cases where the Court analyzed two similar reasonable doubt
instructions.
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the Victor Court rejected the notion that one or two impermissible words would mislead the jury
when the concept was generally explained correctly.

Cases since Victor have fallen in line with this general principle that the instruction must be
read as a whole. For example, the Third Circuit Court of Appeals has upheld jury instructions
where the judge correctly explained reasonable doubt, despite at one point referring to a
“substantial doubt.” West v. Vaughn, 204 F.3d 53, 57 (3d Cir. 2000). Similarly, although a jury
“must” acquit upon a finding of reasonable doubt, the Third Circuit Court of Appeals has also
upheld use of the word “should” instead of “must.” United States v. Dufresne, 58 Fed. App’x
890, 901 (3d Cir. 2003); see also Brown v. Folino, 179 Fed. App’x 845 (3d Cir. 2006)
(upholding short jury instructions that gave little clarification.)

However, in United States v. Hernandez, the Third Circuit Court of Appeals held that a
trial court’s instruction was unconstitutional when the court defined proof beyond a reasonable
doubt as “what you in your own heart and your own soul and your own spirit and your own
judgment determine is proof beyond a reasonable doubt” and explained that it is “what you feel
inside.” 176 F.3d 719, 729 (3d Cir. 1999). The Court struck this down even though it was a
pretrial instruction that comprised only 7% of the pretrial instructions on reasonable doubt. This
pretrial instruction even included a caveat that the concept would be explained further after the
trial, and when the error was objected to, the trial judge immediately corrected it. The post-trial
jury instructions conformed to the standard jury instructions and adequately explained reasonable
doubt. /d. at 729-35. Despite these steps, the Third Circuit Court of Appeals held that a
“likelihood of confusion remained as to the quantum of evidence necessary to sustain a

conviction, and the level of certainty that a juror had to have as to the defendant’s guilt, because
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the original explanation of reasonable doubt may well have remained in the juror’s minds.” /d. at
732.

The court further held that the clarifying language was insufficient to rectify the overall
instruction, explaining that “‘[l]Janguage that merely contradicts and does not explain a
constitutionally infirm instruction will not suffice to absolve the infirmity.”” /d. at 733 (quoting
Francis v. Franklin, 471 U.S. 307, 322 (1985)). In other words, even though the statements were
corrected, “the jury was never instructed to ignore” the previous statements, and therefore it was
impossible to know which concept of reasonable doubt the jury applied. Hernandez, 176 F.3d at
733.

Not every constitutional error in a criminal trial requires reversal. See Chapman v.
California, 386 U.S. 18 (1967) (outlining the harmless error doctrine). However, if the jury
instruction on reasonable doubt is constitutionally deficient, the defects can never be harmless,
because the instruction underlies every decision the jury makes, “unquestionably” qualifying as a
“structural error.” Sullivan v. Louisiana, 508 U.S, 275, 280-82 (1993). Therefore, an error in the
reasonable doubt jury instruction necessitates vacating Mr. Fisher’s guilty verdict and remanding
for retrial.

III.  Discussion

Mr. Fisher claims that the jury instruction on reasonable doubt was constitutionally

infirm. The jury instruction in its entirety read:
Now, what is reasonable doubt? A reasonable doubt, a word that I
have used throughout this charge, is a doubt that would cause a
reasonably careful and sensible person to pause and hesitate before
acting upon a matter of importance in his or her own affairs. Let
me repeat it. A reasonable doubt is a doubt that would cause a

reasonably careful and sensible person to hesitate before acting
upon a matter of importance in his or her own affairs.
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Let me put this in a criminal context and then in a civil context for
you by example. Suppose you were not a sequestered jury and
suppose you were going down the hallway of the courtroom and
you ran into somebody whom you had not seen for years.

And they said, “Hello. How are you doing? What are you doing
here?”

And you say, “Well, I'm serving as a juror in a case,” say a rape
case.

And they said, “Oh, yes. I’ve heard about that through the rumors
in the courthouse. Well, how did you decide?”

And you say, “Well, the Judge instructed me not to deliberate
before 1 get all the evidence in, and all the evidence is in, but we
haven’t had the Charge of the Court, and I’'m not at liberty to talk
to you about this, because I haven’t deliberated, and I really don’t
know at this point.”

Well, at this point, of course, there would be reasonable doubt,
because you hadn’t brought your skills to the charge and to the
evidence that you had heard. In other words, you had reasonable
doubt at that point because you really hadn’t gone into any
deliberations, and the presumption of innocence stood — still
stood.

And suppose you were in the supermarket two weeks later and you
ran into the same person, the first time you had seen this person in
ten years except in the courthouse, but you ran into him within a
month two different times. And they said, “Well, whatever
happened to that?”

“Well, we got the Charge of the Court and we all deliberated, and
we unanimously came to the conclusion that the Commonwealth
had proved its case, and we found the Defendant guilty of the
crime as charged.”

At that point, when you had deliberated and found the person
guilty of the crime charged, you had gone beyond a reasonable
doubt. Well, at this point, when you told about your firm
conviction that you had come to after all the evidence and the law
was at your fingertips, then you were beyond a reasonable doubt,
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Let me put it in a civil context for you. Suppose you and your wife,
you and your husband were arguing back and forth whether or not
to send a child of yours to private school, sending the child to
private school at considerable havoc to your personal budget, and
if you did send this child to a private school, it would be a
considerable inconvenience to you and sacrifice. And you were
arguing back and forth as to the pluses of going to private school,
small classes, individual attention, ability to participate in all of the
activities and maybe the greater demands and more personal
instructions versus a wider distribution of persons from all areas of
the community versus the better equipment that may be provided
by the public tax dollars and, perhaps, the ability to get rubbed up a
little bit with all levels of society versus not so. And suppose, after
discussing this with your wife or your husband, as the case may be,
after two weeks, you really didn’t make any determination whether
you wanted to send the kid to private school or not. But suppose
you continued on this discourse and you talked about if for another
two weeks. And suppose two weeks transpired, you came to the
firm conclusion that it was more advantageous to send this child to
private school, even though it was going to cause some havoc to
your personal budget but that the advantages outweighed the
disadvantages and you were firmly committed to send this child to
private school. It was at this point in this very important decision
in your own private lives that, after great logic, reasoning and
rationale and everything else being applied to this particular
problem, that you came to the firm conclusion that you were going
to send this child to private school. It would be at that point, after
you had come to that firm conclusion, you had done something
about it, that you would have gone beyond a reasonable doubt.

Now, I gave you two examples. Reasonable doubt must fairly arise
out of the evidence that was presented or out of the lack of
evidence that was presented with respect to some element of the
crime. A reasonable doubt must be a real doubt. It may not be an
imagined one or conjured up in order to avoid carrying out an
unpleasant duty.

So, to summarize, you may not find the Defendant guilty based on
a mere suspicion of guilt. The Commonwealth has the burden of
proving the Defendant guilty beyond a reasonable doubt. If it
meets the burden, then the Defendant is no longer presumed to be
innocent and you should find him guilty. On the other hand, if the
Commonwealth does not meet its burden, then you should find him
not guilty.
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The Commonwealth’s burden, as I said, is to prove the
Defendant’s guilt beyond a reasonable doubt, but it does not mean
that the Commonwealth must prove the utter impossibility of the
Defendant’s innocence or the Defendant’s guilt to a mathematical
certainty, nor must it prove the Defendant’s guilt beyond all doubt.
The Commonwealth’s burden to prove the Defendant guilty
beyond a reasonable doubt does not mean that the Commonwealth
must prove the Defendant’s guilt to a moral certainty.

A reasonable doubt cannot be fancied or conjured up in the mind
of the jury, as I said, to escape an unpleasant duty. It must be an
honest doubt arising from the evidence, itself, the kind of doubt
that would restrain a reasonable man from acting in a matter of
importance to himself or herself, a reasonable woman.

A reasonable doubt is not caused by sympathy or compassion for
the Defendant or others who may be affected by the verdict against
him. That is, it must not be a doubt that arises out of the juror’s
head but one which arises in his mind after considering the
evidence, that is, that the juror is not at any time in his
deliberations in this case to allow himself to conjure up a doubt in
order to avoid the performance of a disagreeable duty or to be
controlled by hesitancy over the decision of a point which he

would not consider a matter of doubt or hesitate to decide if it
arose in an affair of importance to himself or herself.

June 28, 1991 Trial Testimony, 21-24.

The trial court’s instruction falls into three separate categories, each of which account for
approximately one third of the instruction. Two of these categories are examples used by the trial
court to illustrate the concept of reasonable doubt. The third category is the surrounding
language of the instruction. The Court concludes that these two examples are seriously flawed
examples to illustrate the concept of beyond a reasonable doubt, and the surrounding language is
insufficient to “cure” the instruction, rendering it constitutionally flawed. No reasonable jurist
could find this to be an adequate instruction, and therefore the state court’s decision was
“contrary to, or involved an unreasonable application of, clearly established Federal law.” 28

U.S.C. § 2254(d)(1).
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A. Example #1: The Grocery Store
After saying a brief preamble about reasonable doubt, the trial judge went into the first of
two examples:

Suppose you were not a sequestered jury and suppose you were
going down the hallway of the courtroom and you ran into
somebody whom you had not seen for years. And they said,
“Hello. How are you doing? What are you doing here?”

And you say, “Well, I'm serving as a juror in a case,” say a rape
case.

And they said, “Oh, yes. I’ve heard about that through the rumors
in the courthouse. Well, how did you decide?”

And you say, “Well, the Judge instructed me not to deliberate
before I get all the evidence in, and all the evidence is in, but we
haven’t had the Charge of the Court, and I'm not at liberty to talk
to you about this, because I haven’t deliberated, and I really don’t
know at this point.”

Well, at this point, of course, there would be reasonable doubt,
because you hadn’t brought your skills to the charge and to the
evidence that you had heard. In other words, you had reasonable
doubt at that point because you really hadn’t gone into any
deliberations, and the presumption of innocence stood — still
stood.

And suppose you were in the supermarket two weeks later and you
ran into the same person, the first time you had seen this person in
ten years except in the courthouse, but you ran into him within a
month two different times. And they said, “Well, whatever
happened to that?”

“Well, we got the Charge of the Court and we all deliberated, and
we unanimously came to the conclusion that the Commonwealth
had proved its case, and we found the Defendant guilty of the
crime as charged.”

At that point, when you had deliberated and found the person

guilty of the crime charged, you had gone beyond a reasonable
doubt. Well, at this point, when you told about your firm
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conviction that you had come to after all the evidence and the law
was at your fingertips, then you were beyond a reasonable doubt.

June 28, 1991 Trial Testimony, 21-22.

Read in its best light, this example attempts to explain an incorrect statement of the law.
It equates “beyond a reasonable doubt” with “when a jury is done deliberating.” As Mr. Fisher
correctly argues, the judge defined reasonable doubt as “a concept that existed only until the start
of deliberations.” Pet. Br. at 111. This is because the judge used the term “beyond” in the
transitory sense, as in: “You must move beyond the hills to reach the stream on the other side.”
As used here, the trial judge says that being “beyond” a reasonable doubt means that you have
moved from point A (not knowing the answer) to point B (conviction). This misunderstands the
phrase “beyond a reasonable doubt.” As used in the law, the word “beyond” in “beyond a
reasonable doubt” simply means that the juror has no more reasonable doubts. In other words,
the question for the jury is “what,” not “when.”

Part of this flaw was in the trial court’s attempt to define “beyond a reasonable doubt”
rather than focusing on the definition of what a “reasonable doubt” is. Standard instructions
always discuss the definition of reasonable doubt, but they do not discuss what it means to move
beyond a reasonable doubt. This is because it is impossible for a court to determine a legal
standard for when there are no more reasonable doubts. A court can only articulate a legal
standard for what a reasonable doubt is. The jurors must determine if there are no more
reasonable doubts in their minds; the court cannot do it for them. For this reason, courts always
define “reasonable doubt,” but they never attempt to define what it means when the government
has proven its case “beyond a reasonable doubt.” Put simply: “beyond a reasonable doubt” is

beyond definition.
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This situation arises because, as most of us intuitively understand, it is nearly impossible
to define the absence of “something” — one must instead explain what that “something” is. For
example, it is quite easy to explain what a glass of water looks like — a clear cylindrical object
filled with a clear liquid. But it is nearly impossible to explain what the absence of a glass of
water is. The best one can do is to simply explain what a glass of water looks like, and ask the
viewer to determine if that is present. Instead, the trial court here attempted to define the absence
of reasonable doubts. Such an attempt is inherently confusing and, in this case, incorrect.

Finally, this example implies that either verdict — whether a conviction or an
acquittal — must be proven beyond a reasonable doubt. The opposite is true: an acquittal only
requires a single reasonable doubt. The jury need not find that Mr. Fisher was innocent beyond a
reasonable doubt. For all of these reasons, this portion of the instruction was constitutionally
deficient and embodied an incorrect statement of the law.

B. Example #2: The School
The next example the trial court gives relates to the decision of whether to send a child to a
school:
Let me put it in a civil context for you. Suppose you and your wife,
you and your husband were arguing back and forth whether or not
to send a child of yours to private school, sending the child to
private school at considerable havoc to your personal budget, and
if you did send this child to a private school, it would be a
considerable inconvenience to you and sacrifice. And you were
arguing back and forth as to the pluses of going to private school,
small classes, individual attention, ability to participate in all of the
activities and maybe the greater demands and more personal
instructions versus a wider distribution of persons from all areas of
the community versus the better equipment that may be provided
by the public tax dollars and, perhaps, the ability to get rubbed up a
little bit with all levels of society versus not so. And suppose, after

discussing this with your wife or your husband, as the case may be,
after two weeks, you really didn’t make any determination whether
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you wanted to send the kid to private school or not. But suppose
you continued on this discourse and you talked about if for another
two weeks. And suppose two weeks transpired, you came to the
firm conclusion that it was more advantageous to send this child to
private school, even though it was going to cause some havoc to
your personal budget but that the advantages outweighed the
disadvantages and you were firmly committed to send this child to
private school. It was at this point in this very important decision
in your own private lives that, after great logic, reasoning and
rationale and everything else being applied to this particular
problem, that you came to the firm conclusion that you were going
to send this child to private school. It would be at that point, after
you had come to that firm conclusion, you had done something
about it, that you would have gone beyond a reasonable doubt.
June 28, 1991 Trial Testimony, 23.

The Court finds this to be the most problematic part of the reasonable doubt instruction for
four reasons. First and foremost, this is a description of the “preponderance of the evidence”
standard rather than a “beyond a reasonable doubt” standard. The example describes an
agonizing choice over which the parents are torn. Only after finding that the “advantages
outweighed the disadvantages™ did the parents decide to send the child to the given school. This
is quintessential preponderance language, and it is a misstatement of the law for that reason
alone. The trial judge himself appeared to think as much, when he began with “[1]et me put this
in a civil context for you.”

Second, the situations are wholly different. The question in the example from the trial
court is simply which school to send a child to, not whether to send the child to school. Such a
decision is markedly different than a criminal conviction, where a jury is asked to determine
whether a defendant is guilty or not. The trial court’s example implies that the jurors should be

deciding which crime to convict him of, rather than deciding whether he committed a crime at

all.
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Third, a reasonable doubt instruction must be expressed “in terms of the kind of doubt
that would make a person hesitate to act, rather than the kind on which he would be willing to
act.” Holland v. United States, 348 U.S. 121, 140 (1954) (citation omitted). This instruction was
written in terms of what would cause a person to act.

Finally, the judge again makes the same conceptual error as above, explaining that
“beyond a reasonable doubt” is a question of timing. As used in both of these examples, “beyond
a reasonable doubt” means that a decision had been reached, not that there are no more
reasonable doubts in the jurors’ minds. By informing the jury that the burden of proof is met
once they reach a decision, the court effectively eliminated the burden of proof entirely. The
language “advantages outweighed the disadvantages,” coupled with all of the surrounding flaws
in the example, render this section fatally flawed.

C. Surrounding Language

The Commonwealth gives scant attention to the reasonable doubt claim, devoting only
two paragraphs in its 125-page brief to this question. The Commonwealth does not dispute any
of Mr. Fisher’s arguments about the two examples above and concedes that they are incorrect
statements of law. The only argument the Commonwealth makes — which mimics the
conclusory discussion by the state court — is that the statements are cured by the surrounding

language. The Court disagrees.
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Although Hernandez (discussed above) provides guiding precedent, the case of Brooks v.
Gilmore bears discussion.!” The instruction in that case was quite similar to the one here. The
problematic instruction there said:

It’s helpful to think about reasonable doubt in this manner. Let’s
say, and | know that each one of you does have someone that you
love very much, a spouse, a significant other, a child, a grandchild.
Each one of you has someone in your life who’s absolutely
precious to you. If you were told by your precious one’s physician
that they had a life-threatening condition and that the only known
protocol or the best protocol for that condition was an experimental
surgery, you're very likely going to ask for a second opinion. You
may even ask for a third opinion. You’re probably going to
research the condition, research the protocol. What’s the surgery
about? How does it work? You’re going to do everything you can
to get as much information as you can. You're going to call
everybody you know in medicine: What do you know? What have
you heard? Tell me where to go. But at some point the question
will be called. If you go forward, it’s not because you have moved
beyond all doubt. There are no guarantees. If you go forward, it is
because you have moved beyond all reasonable doubt.

Brooks v. Gilmore, No. 15-¢v-5659, 2017 WL 3475475, at *3 (E.D. Pa. Aug. 11, 2017)
(McHugh, J.). Judge McHugh noted that although this example was surrounded with accurate
language, such language was not enough to cure the example’s flaws because this example

“muddled or distorted” the standard. /d.

"7 The Court discusses Brooks as persuasive authority to exemplify “clearly established Federal
law.” 28 U.S.C. § 2254(d). Although Brooks post-dates the state court decision, the Court finds that the
law applied in Mr. Fisher’s PCRA proceeding was just as settled then as it is now. The Court is bound to
assess the state court’s ruling and measure it against the law at the time the state court decision was
handed down in 2002. See Yarborough v. Alvarado, 541 U.S. 652, 661 (2004) (“We look for ‘the
governing legal principle or principles set forth by the Supreme Court at the time the state court renders
its decision.””) (citing Lockyer v. Andrade, 538 U.S. 63, 71-72 (2003)). But the Supreme Court has not
issued an opinion clarifying the law on reasonable doubt instructions since 2002, when Mr. Fisher’s state
PCRA petition was denied. Therefore, the Supreme Court law analyzed in Brooks is the same as the law
analyzed by the state court in the PCRA petition. Of course, the Court does not find that the state court
was unreasonable for failing to engage with Brooks (a decision that had not yet been handed down);
however, the Court may turn to Brooks for authority as to what the Supreme Court has said on the
question and how a reasonable jurist would interpret Supreme Court precedent. Therefore, there is no
§ 2254(d) issue in discussing Brooks.
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The flawed examples in Mr. Fisher’s case comprise 60% of the instruction (697 of 1,163
words). The same flawed example from Judge McHugh accounted for only 40% of the
instruction. /d. at *5 n.6. Judge McHugh noted that “the initially accurate statement does not
render the charge acceptable: the jury was instructed to consider the court’s example as a proper
exposition of the reasonable doubt standard — and it was not.” Id. at *5. The lower court’s story
in Brooks was the centerpiece of the charge as an example of reasonable doubt. /d. Similarly, the
problematic language in Hernandez comprised a mere 7% of the pretrial instruction, and none of
the post-trial instructions. See Hernandez, 176 F.3d at 729 (outlining the full instruction).
Nevertheless, both of those instructions were constitutionally flawed. Although the Court
declines to require a mechanistic “percentage-based” approach to determining the validity of
reasonable doubt instructions, this comparison is useful to show the focus that the trial court gave
to the problematic language relative to the focus the trial court had on the correct standard.

Looking at the two instructions here, the one given to Mr. Fisher’s jury suffers from
greater flaws than the instructions in Brooks or Hernandez. The two examples cited by the Fisher
trial court (especially the example about the school) are also the centerpiece of the charge, just
like they were in Brooks. They comprise a greater share of the instruction (60% here versus 40%
in Brooks and 7% in Hernandez) and the most problematic language of “weighing the
advantages and disadvantages” used here was not present in Brooks or Hernandez. The language
in Brooks and Hernandez were benign in comparison to the charge here.

The Court must look at the totality of the instruction to determine if it represents a
“reasonable likelihood™ that the incorrect standard was applied. Victor, 511 U.S. at 29. Here, the
difference in the explanations means that there is a reasonable likelihood that the jurors applied

the preponderance standard from the example, not the correct standard from the surrounding
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language. Even ignoring the disproportionate focus on the flawed portions of the instruction
discussed above, the flawed parts of the instructions were stories, but the non-flawed parts of the
instruction were simple statements about what a reasonable doubt is. People more readily absorb
information through stories, and there is ample research proving that individuals retain
information better and engage with the material more fully when it is conveyed through a story
as compared to the lecture format.

For example, a 1982 study compared the effectiveness of four different methods to
persuade a group of M.B.A. students of an unlikely hypothesis. In the first method, there was just
a story. In the second, the researchers provided statistical data. In the third, they used statistical
data and a story. In the fourth, they offered the policy statement made by a senior company
executive. Somewhat surprisingly, the most effective method was the first alternative, presenting
the story alone. See J. Martin & M.E. Power, Organizational stories: More vivid and persuasive
than quantitative data, B.M. STAW PSYCHOL. FOUND. OF ORG. BEHAV. (1982). Storytelling not
only improves retention, but also shifts brain function from a “passive receiver of information []
into a state of active thinking.” James Harbin & Patricia Humphrey, Teaching management by
telling stories, 14 ACAD. OF EDUC. LEADERSHIP J. 91 (2010); see also Nancy Pennington & Reid
Hastie, A Cognitive Theory of Juror Decision Making: The Story Model, 13 CARDOZO L. REV.

519, 558 (1991) (finding that jurors naturally construct stories when provided with evidence). 18

'8 Communicating information through storytelling causes the listener’s brain to engage on
multiple levels. Paul Zak, Why Your Brain Loves Good Storytelling, HARV. BUS. REV. (October 28, 2014)
https://hbr.org/2014/10/why-your-brain-loves-good-storytelling. The brain produces chemicals that
sharpen focus and aid memory retention. /d. For this reason, sociological “experiments show that
character-driven stories with emotional content result in a better understanding of the key points a speaker
wishes to make and enable better recall of these points weeks later” than comparable information not told
in a story. Id. This suggests that jurors are far more likely to connect with the stories in the jury
instruction, as opposed to the conclusory legal statements made by the judge.
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This data means that the jurors, in divining what a reasonable doubt is, likely retained the
two incorrect stories by the judge, rather than his correct conclusory statements. Because here, as
in Hernandez, “the jury was given two explanations of reasonable doubt [where one] was
incorrect and one was not,” the Court cannot “guess which definition the jurors adopted so long
as there is a reasonable likelihood it chose the wrong one.” Hernandez, 176 F.3d at 734.
Therefore, Mr. Fisher’s Constitutional rights were violated by this instruction.

IV.  The State Court Opinion and Ineffectiveness Posture

The entirety of the state court’s analysis of this instruction states that, “[v]iewing the
lengthy charge on reasonable doubt as a whole, it clearly and accurately stated the law, and there
was no error. Counsel, therefore, cannot be deemed ineffective for failing to object or to raise
this issue in prior proceedings.” Fisher-4, 813 A.2d at 770. The Court finds that it was an
unreasonable application of established Supreme Court precedent to (a) find that this instruction
“clearly and accurately stated the law” and (b) find that counsel “cannot be deemed ineffective
for failing to object.” Id, 28 U.S.C. § 2254(d)(1). For the reasons stated above, the law on
reasonable doubt instructions had been clearly established at the time of Mr. Fisher’s second
PCRA petition, so the state court’s determination finding no fault with this flawed instruction
was an unreasonable conclusion for that reason alone. However, it was also unreasonable for the
state court to find that Mr. Fisher’s counsel need not have objected.

To the contrary — given the blatant problems with this instruction, Mr. Fisher’s counsel
was ineffective for failing to object, and there is a reasonable probability of a different outcome
in Mr. Fisher’s guilt phase trial. Therefore, because this claim comes before the Court in an
ineffective assistance of counsel posture, the Court finds that Mr. Fisher’s claim has satisfied the

prongs of Strickland. See Section III.D, supra. The failings outlined above underlie how
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problematic it was for Mr. Fisher’s counsel to fail to object, and any competent counsel would
have objected at trial. This “structural error,” Sullivan, 508 U.S. at 280-82, highlights that there
is a reasonable probability of a changed outcome.

It is possible that not all structural errors satisty the Strickland test. Compare Torres v.
Thaler, 395 Fed. App’x 101, 103 (5th Cir. 2010) (refusing “to hold that a structural error alone is
sufficient to warrant a presumption of prejudice in the ineffective assistance of counsel context™),
and Purvis v. Crosby, 451 F. 3d 734, 743 (11th Cir. 2006) (“prejudice may not be presumed but
must be shown in order to establish ineffective assistance of counsel based on the failure to raise
a claim of structural error at trial”), with Weaver v. Massachusetts, 137 S. Ct. 1899, 1911 (2017)
(assuming, but declining to hold, that structural error satisfies Strickland prejudice). However,
the Court need not address the question of whether structural error necessarily results in a
showing of prejudice under Strickland. In this instance, counsel’s error of failing to object to the
instruction resulted in a fundamentally unfair trial such that there is a reasonable probability of a
changed outcome, which satisfies the Strickland test. To the extent the state court held otherwise,
it was an unreasonable application of established Supreme Court precedent. 28 U.S.C.

§ 2254(d)(1). Therefore, Mr. Fisher is entitled to a new trial.
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CONCLUSION

For the reasons cited above, Mr. Fisher’s petition for a writ of habeas corpus is granted as
to both his sentencing phase and guilt phase claims. As outlined in detail in the accompanying
order, the Commonwealth must either release Mr. Fisher or begin retrial within 180 days of the
date of this order.

BY THE COURT:

«éﬁ/ %) &/%/
E E.K. PRATTER

UNITED STATES DISTRICT JUDGE
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