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com-pro-mised
adjective

1:  made vulnerable (as to attack or misuse) by unauthorized access,
revelation, or exposure

2. Impaired or diminished in function: weakened, damaged, or flawed.

3: exposed to suspicion or discredit: revealed as or suspected of being
disreputable, untrustworthy, etc.

jus-tice

noun

1. the quality of being just, impartial, or fair
2. conformity to truth, fact, or reason

If the people today have no
ownershipover the things

that happened yesterday, then

why is it still being perpetuated? 9§

Missouri State Sen. Karla May, 2023
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This report
focuses on the
death penalty
— its past and
present use.

By studying
who is targeted,
prosecuted,
and executed in
Missouri, both

legally and illegally,

clear patterns
emerge.

Introduction

t was a compromise that admitted Missouri into the Union as a
state in 1821, temporarily settling a question that would soon divide
the country into civil war: was it moral for white people to own Black

people as property?

In Missouri, the answer was yes, and it
joined the Union only with assurance
that white people could lawfully continue
to own enslaved Black people in the
territory. A few decades later, the United
States Supreme Court told one of those
enslaved men, a2 man named Dred Scott,
that not only would he remain in slavery

in Missouri, but also that he was not, and

never would be, a citizen of the United
States. From the beginning, therefore,
race was a critical part of Missouri’s origin
story, and racial bias in all its forms —
segregation, discrimination, conflict, and
violence — informed its future.

'This report focuses on the death penalty
— its past and present use. By studying

who are targeted, prosecuted, and executed



in Missouri, both legally and illegally, clear patterns
emerge. The data show that the race of defendants
and the race of their victims has always played an
outsize role in determining who will be sentenced to
death in Missouri. There are also strong correlations
suggesting that charging decisions, crime solving,
and policing are also influenced by Missouri’s
historical treatment of Black people. The areas of
concern identified in this report are deserving of
careful study, and may be of particular interest to

researchers, legislators, and advocates.

Early death penalty statutes identified
specific crimes that were only
punishable by death if committed

by an enslaved person.

Historically, a person’s race was the most important
factor in determining whether they would be
punished by death in Missouri. In 1804, the
territory encompassing present-day Missouri
adopted “The Law Respecting Slaves,” which
outlined a series of crimes punishable by death
only if they were committed by an enslaved person.

These crimes included slave conspiracy to rebel,

make insurrection, or murder; slave preparation,
exhibition, or administration of any medicine; and
stealing a slave. Black people and white people alike
were eligible to receive death sentences for any of
the following crimes: treason, murder, arson, and
burglary or robbery where an innocent person died.
Then in 1820, white delegates in the territory
attended the Missouri Constitutional Convention
and drafted the first state constitution. Among the
provisions they adopted was a death penalty statute
that purported to eliminate these racial distinctions.
Article III, Section 27 of the constitution read in
part, “...a slave convicted of a capital offence shall
suffer the same degree of punishment, and no other,
that would be inflicted upon a free white person for a
like offence...” The subsequent section dictated that
“Any person who shall maliciously deprive of life
or dismember a slave, shall suffer such punishment
as would be inflicted for the like offence if it were
committed on a free white person.”” While this
provision superficially eliminated racially specific
death sentences, the reality was that race continued
to play a critical role in determining who would live
or die in Missouri, either at the hands of the state or

by a murderous mob.



Despite race-neutral death penalty laws, enslaved
people were four times more likely than whites to
be executed.

Early death penalty statistics reveal that
race-neutral capital punishment laws were not
sufficient to remove the racial biases present in
Missouri’s justice system. The firstrecorded execution
within the borders of present-day Missouri occurred
in 1810. Throughout the rest of the 19th century,
there were 175 executions across the state. Roughly a
third of those executed were Black men and women;
most of the remaining people executed were white
men.3 For context, Black people—both enslaved
and free—comprised a relatively small percentage
of Missouri’s population during the 19th century,
ranging from 16% of the total population in 1820 to
just 6% by 1890.# Before the end of slavery in 1865,
enslaved people were at least four times more likely
to be executed than white Missourians.’

As a practical matter, entire classes of white people—
white women and children—were essentially
immune from capital punishment, while the same
was not true for Black Missourians, whether
enslaved or free.® The youngest person sentenced
to death in Missouri was a 10-year-old Black child
referred to as Slave Mat.” Mat was convicted based
on an alleged confession that was extracted by white
neighbors who interrogated him. He narrowly

escaped execution by running away. At least three

other enslaved children were not as fortunate.8

In 1838, an enslaved 12- to 14-year-old girl
referred to as Slave Mary in court records became
the youngest person put to death by the state of
Missouri.?

The overrepresentation of Black people among
those executed continued throughout the early-
to mid-20th century and increased after enslaved
people were freed. Although Black Missourians
made up less than 10% of the total state population
between 1900 and 1960 they accounted for almost
half of the 110 people executed by the state between
1900 and 1965."

Capital punishment was not the only law that was
superficially race neutral but racially biased in ap-
plication. In 1847, the Missouri General Assembly
passed “An Act respecting slaves, free negros, and
mulattos,” which prohibited the education of Black
people, and made it illegal for free people of colorin
other states to immigrate to Missouri. The restric-
tion on the immigration of free people contradicted
the second Missouri Compromise, which stipu-
lated that the Missouri constitution should “never
be construed to authorize the passage of any law”
that impaired the privileges and immunities of U.S.
citizens; this stipulation existed because Missou-
ri's first proposed constitution included similar

language about prohibiting free Black migration to

the state.’? A decade later, the U.S. Supreme Court

ruled in Dred Scott v. Sandford (1857)—a case
brought by an enslaved person from Missouri—that

Black people could never be American citizens.!3
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Burning of McIntosh at St. Louis, in April, 1836,

Drawing of the burning of Francis MclIntosh, from lllustrations of the American

Anti-slavery Almanac for 1840

The first recorded lynching in U.S. history occurred
in Missouri, and lynchings continued to terrorize
Black communities for more than a century.

Within an hour of arriving in St. Louis
in 1836, a free Black man named Francis
Mclntosh was tackled by plain clothes
police officers and dragged by white
onlookers to a tree where he would
ultimately be chained and burned alive.
'The grisly nature of Mclntosh’s murder
garnered nationwide attention. Abraham

Lincoln evoked the lynching in a speech,
saying “His story is very short, and is
perhaps the most tragic of anything of
the length that has ever been witnessed in
real life.”** By the late 1800s, racial terror
lynchings had increased in regularity,
particularly in Southern, former slave-
holding states.



Throughout the 19 and 20™ centuries, at least 60
Black Missourians were killed in lynchings, making
it the state with the second highest number of racial
terror lynchings outside of the South. There were
at least 101 total documented lynchings in the state.
White people were also victims of mob violence
in the 19 century, but there was a marked shift in
the early 1900s when the practice became almost
exclusively reserved for Black people.'® This change
was likely explained by the dramatic increase in the
state’s Black population as Black people fled the
violence of the South."”

During this era of racial terror, Black people were
lynched based on flimsy evidence and were especially
targeted when the alleged victim was white. In April
1906, for example, Horace Duncan and Fred Coker,
two innocent Black men, were abducted from the
county jail in Springfield, Missouri and lynched
by a white mob of several thousand participants.
Duncan and Coker were arrested after a white
woman reported being assaulted by two Black man.
There was no evidence that Duncan and Coker
were involved in the crime, and their employer also
provided an alibi confirming that they could not have
been involved in the alleged assault. Nevertheless,
as one newspaper reported, the mob “was bent on
vengeance and in no mood to discriminate between
guilt and innocence.” After watching Duncan and
Coker’s bodies burn to ash, the mob continued their

rampage and abducted another Black man from the

jail. Will Allen became the third and final victim of
this Easter Sunday lynch mob. Two days later, the
woman who reported the assault issued a statement
saying she was “positive” that Coker and Duncan
were not her assailants, but it was too late. No one
was convicted following the lynching.'®

Missouri was also the site of the first lynching
to result in a Department of Justice civil rights
investigation. Cleo Wright, a 30-year-old Black
man, was accused of assaulting a white woman in
January 1942. After his arrest, Wright was shot
four times by one officer, and beaten on the skull
with a revolver by another officer until he fell out of
the police car. The hospital refused to admit Wright
for treatment because of his race.”” By 9 AM the
tollowing day, a crowd of 500 people had gathered
and his virtually unconscious body was dragged into
the Black residential district—which was likely an
intentional choice to further terrorize the Black
community. Wright’s body was then set on fire by
the mob. Though federal bodies investigated the
lynching, no one was indicted or convicted in the
murder.? Many people who were at the lynching
are still living today, according to Sikeston natives,
where the lynching occurred.”

Black people were also terrorized with zhreats
of lynchings. In 1855, an 18-year-old pregnant,
enslaved girl named Celia was accused of killing
her owner after he attempted to rape her. The

morning after the murder, a white neighbor forced



a confession from her, later saying he had a rope
“provided for her if she did not tell.” This confession
was then used to secure a death sentence for her.?
Mob violence was likely an omnipresent threat in all
capital trials in the late 19" to early 20® centuries.?
'The Missouri Supreme Court was aware of the
pervasive lynching threats in capital cases at the time
and overturned a man’s conviction in 1898 because
the prosecutor had warned the jury that “Escape of
criminals at the hands of juries brings on lynch law.”
But the following year, the court denied a request

for a change of venue, ruling that “some talk of

mobbing [the defendant] and the sheriff removing

There were many similarities between lynchings and early executions. The
public nature of executions was one such link between the two practices,
and Missouri retained public executions longer than all but one other state.?®
In the late 1800s, multiple public executions attracted crowds of more than
20,000 people. The crowds were fewer in the 1900s, but executions were
still very well attended up until the last public execution in 1937.%7

The sheriffs who carried out these legal executions also handed out sou-
venirs to the crowd, a practice common after lynchings. Sheriffs would cut
down the ropes used to hang people and provide pieces to excited onlookers.
After a quadruple execution in St. Louis, a drug store owner was permitted to
keep a severed head of a Black person who was executed and display it in his

shop.?® Publicly killing Black people—and the constant reminders of these

him to another county for safe-keeping is not
sufficient ground.”

Importantly, the decline in lynchings across the
country coincided with a push to replace the
practice with legal executions. As the Equal Justice
Initiative wrote in their 2017 report on lynchings in
America, “The decline of lynching relied heavily on
the increased use of capital punishment imposed by
court order following an often accelerated trial. That
the death penalty’s roots are sunk deep in the legacy
of lynching is evidenced by the fact that public
executions to mollify the mob continued after the

practice was legally banned.””
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A Violent Racial History

I ynchings were not the only form of mob violence Black Missourians encountered.

On many occasions, spanning a century, white citizens used violence to

intimidate and/or expel Black people from their communities. Many of these events
would become important to national movements toward racial equality.

The East St. Louis Race Massacre of 1917

'The racial violence in East St. Louis, Illinois on July
2, 1917, would mark the first of many concerted
efforts to remove Black people from midwestern
cities during and after the First World War.”
The fear that they were being replaced by Black
transplants looking for jobs led white people in
East St. Louis to plan an attack against the Black
community. The mob systematically removed Black
people from their homes with the intent to kill;
while one group set fire to Black houses from the
alleys, another group waited in the front of the
house to shoot families as they fled their burning
homes.*® Other Black people were hanged, burned
alive, shot, or beaten to death. Police either stood by
or participated in the violence.’® Official accounts
record that 39 Black people died, though other
estimates range as high as 200.** More than 300
homes and businesses were burned. More than half
of East St. Louis’ Black population, totaling 6,000
men, women, and children, fled the city. Many
walked across the bridges to St. Louis with just the
belongings they could carry.*®

10

«& For an hour and a

half last evening I saw

the massacre of helpless
Negroes at Broadway and
Fourth street, in downtown
East St Louis, where a

black skin was a death

warrant. 99

The Fairground Park Riot of 1949

On June 21, 1949, around 30 Black children and
hundreds of whites arrived at the Fairground
Park Pool. It was the first day Black children were
allowed entry into the previously white-only St.
Louis municipal swimming pool.** After an hour
of swimming, the Black children were sequestered
in a locker room and searched for weapons before
being escorted through an angry mob of white
people throwing bricks. Officers brought some of
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God, we were worse than some of the
people who we were trying to arrest. gy

Clarence Gibson, retired Kansas City Police Department officer°

the young boys to the edge of the park and told
them, “Run, you're on your own.” Over the rest of
the afternoon and evening, the white crowd swelled
to 5,000 people, many roaming the streets with bats,
clubs, and knives, seeking to attack Black people in
the area. By the end of the night, 15 Black people
had been seriously wounded, including two who
were stabbed. The pool was subsequently closed for
the summer. It reopened in 1951 as an integrated
pool only after a federal court order. This court
order was eventually used as a precedent in the
U.S. Supreme Court’s Brown v. Board of Education
(1954) decision to desegregate schools. The pool
was ultimately closed in 1954 because white people
stopped using it, choosing to use private swimming

pools instead.?
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The Kansas City Race Riot of 1968

Kansas City, Missouri was one of over a hundred
cities nationwide that erupted into protest following
the assassination of Dr. Martin Luther King, Jr., on
April 4,1968.>” What started as a student-led school
walkout on the day of Dr. King’s funeral (April 9),
eventually became a larger skirmish between Black
residents and the Kansas City Police Department
that lasted for two days. Agitated by police using
mace and tear gas on a relatively non-violent crowd,
the protest became more destructive and eventually
turned violent. In a report commissioned by the
mayor afterwards, Black people expressed concerns
that "some members of the Police Department
took advantage of these days of unrest to vent
their feelings against black people.”® Some of the
allegations made against the police included reports
they had beaten and kicked a pregnant woman, used
tear gas on young children, and split a child's head
open by beating him with a gun. By the end, six
people were killed, 18 were wounded by police, an
additional 18 were wounded or injured by unknown
people, 312 buildings were damaged, and 1,042

people were arrested.*



The Ferguson Protests of 2014
Michael Brown, an 18-year-old unarmed Black

man, was shot and killed by a white police officer in
Ferguson, Missouri on August 9,2014. Mr. Brown’s
death was the catalyst for a series of protests and
prolonged civil unrest. Deep-seated tensions
between the police and the Black community
contributed to the community’s considerable
response.*! The Ferguson Commission—created in
part to investigate the root causes of the unrest—
noted that they “heard from many Black citizens
in the St. Louis region who do not feel heard or
respected when they interact with police or the
courts, [and] do not feel that they are treated in an

unbiased way.”*

The police responded to the protests with an
overwhelming show of force, including use of
sniper rifles, flash grenades, armored vehicles, tear
gas, and more. Over 200 people were arrested in the
17 days after Mr. Brown’s death.® The Department
of Justice’s Office of Community Oriented Policing
reported that this response “inflamed tensions and
created fear among demonstrators.” In a report
released in the weeks after Mr. Brown’s death, the
ACLU wrote that the “[m]ilitarization of policing
encourages officers to adopt a ‘warrior’ mentality
and think of the people they are supposed to serve

as enemies.”*

13



'The legacy of racial violence and discrimination
continues to affect the use of capital punishment

in Missouri.

\ 7‘ ; hile the movement to replace lynchings with legal executions took hold

decades ago, the racial underpinnings informing this shift continue to

inform Missouri’s modern capital punishment system.

A recent study of death sentences imposed from
1989 through 2017 found a strong statistical
relationship between the level of racial resentment
in a state and the number of death sentences for
Black defendants. Researchers from the University
of North Carolina at Chapel Hill investigating the
correlation of racial resentment, lynchings, and
death sentences stated:

Our results suggest that the historical legacies of
lynchings carry indirect effects for death sentencing
through [two] pathways. On the one hand, lynchings
indirectly increase death sentences as a function of
contemporary racial resentment, consistent with a
racial antipathy interpretation. On the other hand,
there is also an indirect effect of historical lynchings
through contemporary conservative ideologies reflective
of antigovernment intervention, consistent with the

vigilantism hypothesis.*
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There have been 216 death sentences in Missouri
since 1972, and 40% have been for Black
defendants.”” The state has also executed 97 people

since 1976, 38% of whom were Black men.®

Black people comprise just under 12% of the total

state population.*

The historical
legacies of
lynchings

carry indirect
effects for death
sentencing...




In 2022, 67% of people arrested for homicides in Missouri were Black.>® On its face, the comparatively high per-
centage of Black people who have been sentenced to death may seem fair given that two-thirds of homicide of-
fenders have been Black. However, it does raise questions as to why Black people—who are, again, under 12%
of the total state population—are so overrepresented among those arrested for homicide. Experts at the World
Bank have long contended that violent crime is correlated with various measures of inequality, including income
and wealth. The connection between violent crime and inequality may help explain the high proportion of Blacks
charged with homicides in Missouri: The poverty rate of Black people in the state is more than double that of
whites (19.3% vs. 8.3%, respectively). Relatedly, the Federal Reserve Bank of St. Louis reported that “Black Mis-

sourian households earned 62 cents per dollar of white Missourian income at the median."%?

>
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Persons Sentenced to Death for
White-Black Interracial Murders in
Missouri

This graphic does not include death sentences for offenses involving victims of multiple races.

White Defendant/Black Victim (7)

Black Defendant/White Victim (52)




Capital cases with white victims are
seven times more likely to result in an
executionthan those with Black victims.

One of the most clear and persistent racial disparities
in death sentencing concerns the overrepresentation
of white victims among cases resulting in death
sentences. Nationwide, Black people are more likely
to be victims of homicide than white people.”

Yet, in the modern era of the death penalty, 78%
of cases in which people were executed in the U.S.
involved white victims.** The bias for white victims
holds true in Missouri. Homicides involving white
victims are seven times more likely to result in an
execution than those with Black victims; further,
when a case involves a white female victim,
defendants are nearly 14 times more likely to be
executed than cases involving Black male victims.*
'This is especially notable since Black males constitute
the majority of all homicide victims statewide.”
Of all death sentences imposed in Missouri
since 1972, 80% have involved white victims. For
comparison, white victims made up 36% of all
Missouri homicide victims from 1976-1999.57
Meanwhile, 2020 homicide data revealed that, for
the seventh year in a row, Missouri had the highest
Black homicide victimization rate in the country.58
'The disparate use of capital punishment for white
victims—particularly white female victims—is

reminiscent of historical death sentences and

Men Killed by Missouri Mob Were

Probabiv Innocent,

And Then They Sang it st Coomet il
A Sabbath Song

ficers allegedly met’ ““a white object
trudging up the railroad tracks” drag-
By Katherine Lederer
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asleep in 30 minutes.

Police arrested Horace Duncan Sat-
urday morning. How was he singled
out? Supposedly, Charles Cooper rode
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though the attackers had been masked
and the night dark, he recognized
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lynchings in Missouri. Just as Fred Coker and
Horace Duncan found themselves lynched within
hours after being falsely accused of harming a white
woman,defendantsaccused ofharmingwhitewomen
under Missouri’s current death penalty scheme are
disproportionately more likely to find themselves
on the receiving end of lethal punishment. The
race-of-victim effect is disproportionately borne by
Black defendants, but the preferential prioritization
of white victims impacts white defendants, too, as

most homicides occur within the same racial group.
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Prosecutors wield significant power over decisions in death

penalty cases, and studies suggest racial bias continues to

influence them.

Prosecutors are less than half as likely
to file capital charges in cases with
Black victims compared to cases

with white victims.

Missouri law gives prosecutors broad discretion in
charging homicide cases, and multiple statistical
analyses suggest this discretion has contributed to
the racial disparities found in capital sentencing.
One study of intentional Missouri homicide cases
from 1997-2001 found that prosecutors were less
than half as likely to file a capital charge in cases that
involve Black victims compared to cases involving
white victims.*

Another study similarly determined that Black
defendants who killed white victims were five
times more likely to be charged with murder than
Black defendants in intraracial cases. The authors
concluded that “this pattern confirmed the suspicion
that whiteness is valued over non-whiteness, and
correctly predicted that the severest punishment

would be visited in cases in which a nonwhite

offender killed whites.”®®
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A closer look at outlier jurisdictions:
St. Louis County and St. Louis city

St. Louis County and St. Louis city are Missouri’s
two main outlier jurisdictions. Of all U.S. counties,
these two jurisdictions rank among the top 10 in
terms of the number of people who have been
executed.®! Just one county outside of Texas—
Oklahoma County, Oklahoma, a major death
penalty outlier®>—is responsible for more executions
than St. Louis County and St. Louis city, which rank
second and third, respectively, when Texas counties
are removed from consideration.®

The racial biases at the local level are a microcosm
of the issues identified in state level analyses.
A statistical review of homicides and capital
prosecutions in St. Louis County, for example, found
that at every stage of the criminal legal process—
from the occurrence of a death-eligible crime to a
death sentence being imposed—the percentage of
cases involving white victims steadily increased.
While just 31.6% of death-eligible crimes involved
white victims, by the final stage where a death



sentence was imposed, 62% of the
cases involved white victims. The
researcher noted that “the first
two stages of the process, charging
first-degree and issuing a notice
of intent to seek death, which are
under unilateral control of the
prosecuting attorney, show the
greatest movement toward white-
victim cases.”®* Further analysis
revealed that a white victim
essentially acts as an "aggravating
factor, with an influence on
capital sentencing comparable to
the defendant’s status of having
a prior conviction of first-degree

murder or felonious assault.”®®

One-third of all active death sen-
tences came out of St. Louis County
during Former Prosecuting Attorney
Bob McCulloch's tenure from 1991 to
2018. He sought and secured death
sentences for 23 people while in of-
fice. At least eight capital cases from
his office were overturned or com-
muted by highercourts. After winning
reelection by large margins, often
unopposed, for seven terms, Mc-
Culloch was unexpectedly ousted
in favor of progressive Prosecuting
Attorney Wesley Bell, who promised

to never seek the death penalty.®®

From 1991 to 2018 Bob
McCulloch sought and

secured death sentences

for 23 people while in office.
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There are countless pools of
blood that have been crying
out from the ground all over
America and especially in
Missouri, from particularly
innocent Black menwho are so
easily convicted and so easily
sentenced to death.

Cassandra Gould, Jefferson City pastor
2018 press conference in support of
Marcellus Williams
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Marcellus Williams

On August 11, 1998, Felicia “Lisha” Gayle was found dead in her gated St. Louis
home by her husband, Dr. Daniel Picus. She had been stabbed 43 times, and several
expensive items were missing from the home. The couple were white, wealthy, and
well-known in the community—Lisha had been a reporter for the St. Louis Post-
Dispatch before becoming a full-time volunteer social worker. But the case remained
unsolved for nearly a year as police made no arrests. Dr. Picus offered a $10,000
reward for information, and thereafter police heard from two informants who gave

them a name: Marcellus Williams.

As the trial began, prosecutors struck six out of seven Black jurors in the pool.
The final composition was 11 white jurors and one Black juror despite St. Louis’
population being over 50% Black. Forced to explain why they struck one of the Black
jurors, prosecutors argued that he was wearing similar clothes to Mr. Williams and
worked at the post office, and told the judge they believed that meant he was liberal
and opposed to the death penalty. Defense counsel pointed out that a white postal
worker wasn't struck, multiple white jurors wore similar clothes to Mr. Williams, and
the juror had said he could vote for death. The judge upheld the prosecutor’s strike.
The State’s case rested almost entirely on the two informants, Mr. Williams' former
cellmate Henry Cole and his ex-girlfriend Laura Asaro. But both had histories of
informing the police in exchange for payments or dropped charges, and their own
families considered them untrustworthy. Mr. Cole had once “served as an informant
against his own son...to get a deal from authorities,” and later testified that he
would not have participated in Mr. Williams' case if not for the reward. Ms. Asaro
had previously lied under oath, and witnesses later said she admitted setting Mr.
Williams up in order to get the money. The State turned over criminal records for
the two witnesses just two days before trial and never disclosed other damaging



records. And the forensic evidence pointed elsewhere. Bloody footprints at the
crime scene were the wrong size, hair fibers didn't seem to match, and police lost
the fingerprints. Nonetheless, Mr. Williams was convicted in 2001 and sentenced
to death.

In January 2015, the Missouri Supreme Court stayed Mr. Williams' execution to
allow for further DNA testing. In 2016, the testing revealed that male DNA had been
found on the bloody knife from the crime scene—and excluded Mr. Williams as a
contributor. Three DNA experts have confirmed the findings. However, the Missouri
Supreme Court voted for Mr. Williams' execution to proceed anyway, and he came
within five hours of execution in 2017 before then-Governor Eric Greitens imposed a
stay by executive order.

Gov. Greitens invoked a 1963 state law authorizing a board of inquiry to investigate
innocence claims to prevent wrongful executions. Under the law, executions would
be stayed until the board issued a report and recommendation. However, Gov.
Greitens resigned less than a year later, and Governor Mike Parson dissolved the
board on June 30, 2023 without any findings in the case issued. His administration
is seeking a new execution date. Mr. Williams sued on August 23, alleging that Gov.
Parson’s conduct violated the 1963 law because no report or recommendation had
been issued.



Death-sentenced Black men are
overrepresented among cases that were
reversed or resulted in exonerations due
to official misconduct.

The Death Penalty Information Center has
identified 21 capital convictions in Missouri that
have been reversed for prosecutorial misconduct
7 While 40% of death sentences have been given
to Black defendants,®® 62% of misconduct reversals
or exonerations have been for Black defendants.®’
'This is in line with other studies and national trends
regarding race and prosecutorial misconduct in
wrongful capital convictions. The National Registry
of Exonerations’ 2022 report on race and wrongful
convictions notes that, among capital exonerations,
prosecutorial misconduct was a cause in 65% of
cases with Black defendants.”

'Three of the four people who have been exonerated
from Missouri’s death row are Black men. All three
of their cases were marred by official misconduct,
with prosecutors withholding favorable evidence
and/or relying on false evidence, or police
coercing witnesses with incentives.”! Two of the
men, Reginald Griffin and Joseph Amrine, were
implicated by incarcerated people who were asked
by law enforcement to testify against the defendant
in exchange for help with unrelated criminal cases
and favorable letters to present to parole boards. One

of the witnesses that the police convinced to falsely
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testify against Mr. Amrine had to be questioned 30
times by the lead investigator to be able to tell the
“right” story.”

Investigations of the Missouri Attorney General’s
office suggest there is a culture of fighting against
potential wrongful convictions, even when people
have been proven innocent. An article written
by Injustice Watch, in partnership with The Appeal,

wrote:

The attorney general’s office has opposed calls for
relief in nearly every wrongful conviction case that
came before it and has been vacated since 2000,
according to an Injustice Watch review of court
records and a national database of exonerations.
That includes 27 cases in which the office fought
to uphold convictions for prisoners who were
eventually exonerated. In roughly half of those cases,
the office continued arguing that the original guilty
verdict should stand even after a judge vacated the

conviction.””

'The determination to secure a death sentence at any
cost reflects the mindset of many Americans in the
early 20 century: as lynchings became increasingly
“distavored because of the ‘bad press’they garnered...
legislatures shifted to capital punishment so that
legal and ostensibly unbiased court proceedings

could serve the same purpose.””*



JUSTICE

LAURA
DENVIR
STITH

Are you suggesting, ...

even if we find Mr. Amrine
- s actually innocent,

he should be executed?

MISSOURI ASSISTANT
ATTORNEY GENERAL

FRANK JUNG

That's correct,
your honor.”




Continuing racial biases in policing affect
homicide clearance rates and police
interaction with Black communities.

In homicide cases, the race of the victim also
appears to affect whether the crime is ever solved.
A national review of unsolved murder cases in
2020 found that cases involving white victims were
50% more likely to be solved than cases with Black
victims.”® Unsolved murder statistics from Missouri
similarly reveal severe racial disparities regarding
which homicide cases are solved: from 2013—-2021,
48% of homicides of Black victims went unsolved,
compared to 14% of homicides of white victims.”’
'The fact that cases with white victims are solved at
a higher rate contributes to the overrepresentation
of white victims among those sentenced to death.

Racial biases affect policing in many ways. For
example, Black people are more likely to be on the
receiving end of police violence, and police officers

are more likely to engage in misconduct when a

defendant is Black.” Statistics show that Black
Missourians are disproportionately killed by police.
While 11% of the population is Black, 36% of
people killed by police in Missouri from 2013-2021
have been Black. Black Missourians are five times
as likely to be killed by police as white people in
the state.”

Counties that disproportionately use the death
penalty also more frequently use deadly police
torce.® In St. Louis city, for example, 84% of people
killed by the St. Louis City Police Department from
2013-2021 were Black, though less than half of the
population in St. Louis city is Black. The department
has more racial disparities in its use of deadly force
than 87% of other police departments in the state.®!
St. Louis County has similar racial disparities in
lethal force. Over half of the people killed by the St.
Louis County Police Department from 2013-2021
were Black, despite Black people making up less

than a quarter of the county’s population.®

POLICE
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Officers who Kkill civilians are rarely charged, let
alone convicted. In 2021, Kansas City Police De-
partment detective Eric DeValkenaere became the
first KCPD officer to be convicted in the death of a
Black man, 26-year-old Cameron Lamb. The judge
who sentenced DeValkenaere to six years in pris-
on for manslaughter allowed him to remain free on
bond while he appeals his conviction—an “extreme-
ly rare” outcome, according to Jackson County at-
torneys. While Jackson County prosecutors have
defended his conviction, Missouri Attorney General
Andrew Bailey, arguing on behalf of the state, asked
for DeValkenaere's conviction to be overturned. In
October 2023, the Missouri Court of Appeals up-

held DeValkenaere's conviction and ruled that he will

have to serve his six-year sentence.®3

By contrast, Black civilians who kill white po-
lice officers are more likely to be charged and
capitally prosecuted. Kevin Johnson was tried

capitally twice in St. Louis County for killing a

police officerin 2005. A special prosecutor reviewed
Johnson's case in 2021 and found that “unconstitu-
tional racial discrimination infected [his] prosecu-
tion.” Among other evidence of racial discrimina-
tion, the special prosecutor found racial differences
in charging decisions for cases involving officer kill-
ings. Bob McCulloch, the St. Louis County prosecu-
tor responsible for a third of Missouri's active death
sentences, prosecuted five police officer killings
during his tenure. McCulloch sought the death pen-
alty in the four cases with Black defendants. In the
one case involving a white defendant, McCulloch
sought life, even though the defendant had bragged
on social media about wanting to kill cops. Further,
the white defendant’s attorneys were given almost
a year to collect mitigating evidence, while the
Black defendants were not given the same
opportunities.84

In 2014, after a white police officer shot and killed
Brown,

18-year-old Michael a Black teenager,




in Ferguson, Missouri, concerns about excessive
police force targeted at Black people became
national news. Mr. Brown's murder also prompt-
ed weeks of protests against police brutality in
Ferguson, to which police responded with further
violence. In the aftermath of Mr. Brown's killing
and the subsequent protests, the United States
Department of Justice (DOJ) Civil Rights
Division launched a civil rights investigation of the
Ferguson Police Department and the city's munic-
ipal court system.

The DOJ found extreme racial disparities in arrest

and citation rates and police violence:

Black people accounted for 85% of vehicle stops,
90% of citations, and 93% of arrests; Black
residents were subject to nearly 90% of docu-
mented force and 100% of canine bite incidents
for which race was available; and Black people
were substantially more likely to be issued four
or more citations in a single instance than non-

Black people. The DOJ investigation concluded

that “Ferguson’'s approach to law enforcement

both reflects and reinforces racial bias, including
stereotyping. The harms of Ferguson'’s police and
court practices are borne disproportionately by
African Americans, and there is evidence that this
is due in part to intentional discrimination on the

basis of race."®®

6 Our investigation indicates that this disproportionate
burden on African Americans cannot be explained by any
difference in the rate at which people of different races
violate the law. Rather, our investigation has revealed that
these disparities occur, at least in part, because of unlawful
bias against and stereotypes about African Americans.
We have found substantial evidence of racial bias among

police and court staff in Ferguson.®¢ 99
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Capital sentencing continues to be dominated
by all-white or nearly all-white juries.

Before 1986, Black capital defendants had no
enforceable legal right to protest the exclusion
of people of color from their juries at trial.” As a
consequence, all-white, male juries were the norm.
But even subsequent to the decision in Batson v.
Kentucky, many Black men charged with the death
penalty in Missouri had their fate determined by all-
white or nearly all-white juries because prosecutors
continued the longstanding practice of deliberately
excluding potential jurors of color. Former St. Louis
County Prosecuting Attorney Bob McCulloch, for
example, routinely removed any potential jurors who
worked for the United States Postal Service because,
he said, they were “very disgruntled, unhappy
people.” An affidavit from a former prosecutor in
the office later revealed that the so-called “Postman
Gambit”was regularly used as a pretext to eliminate
Black jurors—as was seen in Marcellus Williams’
case earlier—since the majority of postal workers in

the county were Black.®®

Studies have shown that non-diverse juries affect
trial and sentencing outcomes. Researchers who
studied mock juries found that all-white juries
are more likely to convict than racially diverse
juries; when compared to actual jurors’ sentencing
patterns in capital cases, this pattern holds true.*
More specifically, studies have determined all-white
juries are more likely to sentence Black defendants
to death.”” Diverse juries also have been found
to more thoroughly consider the evidence and be
more willing to address issues of race instead of
ignoring them.”

Kevin Strickland, a Black man who has since
been proven innocent, was tried capitally twice
in Missouri. The jury in his first trial deadlocked
at 11-1 for conviction, with the only Black juror
holding out for acquittal. The prosecutor later said
that he had been “careless” in seating a Black juror
and that this “mistake” would not happen again.”
Strickland was subsequently tried and convicted
by an all-white jury after the prosecutor struck the
only four potential Black jurors from the panel.
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"PLACE

A PLACE WHERE YOU CANNOT SEE THE
STARS IN THE SKY AT NIGHT.

WHERE MOST OF THE TIME THE CLOUDS
BLOCK THE SUN.

ITHS ONE OF THE REASONS WHY THOSE
IN 'SOLITARY CONFINEMENT ARE
VITAMIN D DEFICIENT.

WHEREIN TALKING TO OURSELVES WE
HAVE BECOME PROFICIENT.

WHERE THOSE WITH NO HOPE ARE SAD;
YET FOR THE OPTIMISTIC, MOMENTS
OF HAPPINESS CAN BE HAD.

WHERE THOSE WITH BASE AND ALT-RIGHT
SPIRITS TRY TO DROWN OUR HOPE.

WHERE THOSE WITH FAITH SWIM AND FIGHT -
TO STAY AFLOAT!

THAT PLACE IS...TERRE HAUTE'S SPECIAL CONFINEMENT UNIT

BY

NORRIS G.HOLDER
#26902044 (SCU)

P.0. BOX 33

TERRE HAUTE,IN 47808
2/6/23
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You get somebody growing
up in a society completely
separated from us,
unfortunately—and this is
not to inject a racial issue,
but unfortunatelyitis
primarily Black—and guns,
drugs, gangs are a way of life.

Charlie Shaw
Norris Holder's defen

”



Norris Holder

Norris Holder was convicted and sentenced to death in 1998 by an all-white federal
jury for the killing of a white security guard in the course of a bank robbery. Not only
did Mr. Holder's lead defense lawyer, Charlie Shaw, fail to object to the prosecutor’s
peremptory strikes against all jurors of color, but Mr. Shaw himself disparaged his
client using racially offensive language and stereotypes. For example, Mr. Shaw told
the all-white suburban jury that while they had a “grandfather or a father” to teach
them gun safety, Mr. Holder learned about guns “from the drug dealers and the bums
and the hoodlums who terrorize and are predators” in the “ghettos” where Mr. Holder
was raised. Mr. Shaw consistently referred to his own client as “this boy" rather
than using his name, and told the jurors that “none of us were brought up in one of
these ghettos...crime is rampant, and all of the things that we consider values do not
exist.” Mr. Holder's death sentence followed a pattern of racial disparities noted in
the federal prosecution of bank robbery cases. Out of 93 death-eligible cases,
the Department of Justice sought the death penalty in 27 of them; 23 of those
defendants (85%) were Black. Only one was white. The racial disparity remained
when accounting for the total number of defendants of each race: the Attorney
General authorized the death penalty in 40% of bank robbery cases with Black
defendants, compared to 9% of cases with Hispanic defendants and 8% of cases
with white defendants. All 8 defendants ultimately sentenced to death were persons
of color, and 7 were Black. All had white victims.

On appeal, the federal district court denied Mr. Holder's requests for independent
ballistics testing and for permission to interview jurors to determine if Mr. Shaw's use
of racial stereotypes infected their deliberations. Mr. Holder currently seeks executive
clemency to spare him from execution.



Missouri prosecutors use “ethnic
adjustments” to make Black people
with intellectual disability eligible for the
death penalty despite a U.S. Supreme
Court prohibition.

The U.S. Supreme Court held that executing
individuals ~ with  intellectual  disability is
unconstitutional in Atkins v. Virginia (2002).”* Of
the 145 people who have been removed from death
row because of an intellectual disability, the vast
majority (83%) have been people of color, and more
than two-thirds have been Black (69%). There are
many reasons that may explain this racial disparity,”
but it is clear that people of color, particularly Black
people, are at a greater risk of being sentenced to
death than white people with intellectual disabilities.
Because the Supreme Court left it to each state
to determine how to implement its ruling, one
explanation is that the definitions and procedures
used by some states appropriated social stereotypes
and unfounded assumptions about racial groups.
For example, some prosecutors present expert

that

)

witness  testimony “ethnic  adjustments’
should be applied to IQ_tests and tests of adaptive
functioning for people of color. These “ethnic
adjustments” take one of two forms typically:
(1) adding additional points to an IQ_ test to
compensate for perceived racial bias in IQ_testing

or (2) having an expert subjectively testify that
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any impairments in day-to-day functioning that
would be rare for white defendants are not as rare
for a person with the defendant's racial, ethnic,
and socio-economic background. The result is that
courts deem some Black people with intellectual
disability ‘not impaired enough’ to be excluded
from the death penalty. Missouri is one of eight
states where prosecutors were found to have used
so-called “ethnic adjustments.” Robert Sanger, the
trial lawyer and law professor who authored a 2015
study on this subject, wrote that because people
who experienced certain environmental factors
“disproportionately populate death row, ethnic
adjustments make it more likely that individuals
who are actually intellectually disabled will be put
to death.””
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Ernest Johnson

Ernest Johnson was convicted and sentenced
to death in 1995 and executed in 2021 despite
strong evidence that he was intellectually
disabled. Johnson had shown signs of intellectual
disability from a very young age: he was held back
twice in grade school, academic tests placed him
in the bottom 1-2% in math and reading, and his
siblings said he struggled with basic skills such as
using a knife and fork. Johnson’s mother is also
intellectually disabled, and his brother had to be
institutionalized because of the severity of his
intellectual impairments, demonstrating a family
history of intellectual disabilities. Johnson's
attorneys also presented evidence that Johnson
was born with fetal alcohol spectrum disorder,
which is known to be a major cause of intellectual
disability.

Johnson's attempts to seek relief for intellectual
disability were thwarted based on an opinion
from a technician who lacked any training
in administering 1Q tests or making clinical
observations about them. The prosecutor used
this testimony to accuse Johnson of intentionally
lowering his |Q scores, which consistently fell
around or below 70, a number that experts believe
is consistent with intellectual disability. Further, he

told the jury, “To decide it's more likely true than

not that this guy is mentally retarded is an insult,
an insult to these victims.” The Missouri Supreme
ruled Johnson’s intellectual

Court against

disability claims, crediting this technician’s
opinions.

A wide range of people called for Johnson's life
to be spared. Calling on the governor to stop Mr.
Johnson's execution, former Missouri Governor
Bob Holden wrote, “A review of pertinent
documents has prompted me to concur with
advocates that Johnson is most certainly
intellectually and developmentally disabled (IDD),
and thus constitutionally barred from execution
by the Atkins v. Virginia U.S. Supreme Court
decision.” This was particularly notable because
Governor Holden had allowed 20 people to be
executed while he was in office. Pope Francis
and Nimrod Chapel, President of the Missouri
Conference of the NAACP, also called on Governor
Mike Parson to exercise clemency.

Chapel urged people to view Johnson's case
within its social context. Less than two months
before Mr. Johnson's scheduled execution,
Governor Parsons pardoned a white couple who
pointed guns at peaceful Black Lives Matter
demonstrators.

Johnson was executed on October 5, 2021.



As much as society wants to
move beyond our past, the
vestiges of racial injustice,
institutional marginalization
and systemic dehumanization
linger on through systems like
the death penalty....

[T]he barbarism and cruelty

of executing a Black man with an
intellectual and developmental
disability illustrate these
horrors clearly.’?¢

Nimrod Chapel
President of the Missouri Conference of the NAACP
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Conclusion

The shared history of a community is powerful. It is also sometimes painful.
But the lessons learned from the mistakes of the past are important to any
society that hopes to do better than previous generations. This Report describes
how today’s use of capital punishment in Missouri is on a continuum that began
in the days of slavery. The stories and data presented here support the view that
racial bias continues to affect many aspects of the criminal legal system and the
death penalty in particular. Racism and racial violence are part of Missouri’s
story. That cannot change. But there can be meaning from the mistakes of
the past if they give us the ability to shape a better future. In this way, viewing
the present-day use of the death penalty through the lens of history may help

Missourians chart a better path forward.
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