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Introduction
The federal death penalty has 
been called the “gold standard” 
of capital punishment systems. Its 
supporters claim it provides the 
highest quality legal representation 
for those accused of a narrow set of 
exceptional crimes. 

In reality, an examination of the data 
and an understanding of historical 
use reveals that the federal death 
penalty has the same longstanding, 
systemic problems as do state 
death penalty systems, including 
arbitrariness, ineffective legal 
representation, and especially,  
racial bias.

Gold Standard
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It is a common assumption that the 
federal death penalty is reserved 
only for the most serious crimes 
against the country, like terrorism, 
that have a unique federal interest. 
But an expansion of the federal 
death penalty in the 1990s added 
more than 60 crimes that carried a 
potential death sentence. The cases 
the federal government decides 
to pursue are rarely “exceptional” 
compared to the cases tried at the 
state level. Federal defendants 
also share many of the same 
characteristics as state court 
defendants: they are often poor, 
traumatized and mentally impaired, 
and disproportionately people of 
color.

This report documents use of the 
federal death penalty from its 
earliest beginnings through modern 
day. Like many state-level capital 
punishment systems, the federal 
death penalty has been used in a 
racially biased manner, a conclusion 
that the many historical examples 
and data in this report confirm. The 
federal death penalty was a tool 
historically used by the government 
to intimidate and subjugate people of 
color, particularly Black and Native 
American communities. Today, the 
most active death-sentencing federal 
jurisdictions were once the nation’s 
leaders of extra-judicial lynchings, a 
through line of connection that links 
the past to the present and raises 
serious questions about the future 
use of the federal death penalty. 

Gold Standard
O F  A M E R I C A N  D E A T H  A N D  J U S T I C E
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Historical Use of the  
Federal Death Penalty

1790–1861

Before the Civil War, the Federal Death Penalty Was 
Reserved Only for Crimes That Pertained to a Narrow 
Federal Interest.

Historically, the federal death penalty was only a possible sentence 
for a small number of crimes that threatened the stability and 
security of the nation.1 The Crimes Act of 1790, the first federal 
legislation authorizing the death penalty, allowed the practice for 
a handful of offenses, including treason, intentional murder on 
federal property, piracy, and counterfeiting or forgery.2

There were at least 63 federal executions during this time period. 
The majority of those executed (38, or 60%) were white men.3 Later, 
the U.S. Civil War and continued westward expansion into Native 
American land contributed to a stark demographic shift among 
those executed by the federal government.4
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1862–1899

Native Americans Were Executed in Groups After 
Brief Trials with Insubstantial Evidence and Limited 
Legal Representation.

In the second half of the 19th century, the federal death penalty was 
used to largely to punish Native Americans resisting colonization.  At 
least 58 Native Americans were executed by the federal government 
during this period. This number is likely an undercount for a myriad 
of reasons,5 including that many executions of Native Americans are 
classified as military as opposed to federal executions. For example, 
this number does not account for the largest mass execution in U.S. 
history, when the federal government ordered the execution of 38 
members of the Dakota Tribe. 

Mass executions were also a defining feature of the latter half of 
the 19th century. During this period, there were at least 16 federal 
mass executions—defined as at least three people executed at the 
same time.6 Thirteen of the 16 mass executions involved at least 
one Native American person. Of the 61 total people executed in 
mass hangings, 37 were Native Americans.7 

Resisting colonization was one of the reasons for which Native 
Americans were often executed. In 1873, six members of the Modoc 
Tribe were sentenced to death in Oregon for defending their land 
in the Modoc War. The joint trial lasted nine days.8 Documentation 
of the Modoc War asserted that because of their resistance,9 "All 
negotiations were called off. The old policy of extermination of all 
renegade Indians was restored." After the executions of four Modoc 
men,10 the federal government allowed the Modoc chief’s body to 
be embalmed and taken on tour for the public to view for 10 cents 
per visitor. 11 
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1862: THE FEDERAL GOVERNMENT AUTHORIZED THE 
EXECUTION OF 38 MEMBERS OF THE DAKOTA TRIBE  
IN THE LARGEST MASS EXECUTION IN U.S. HISTORY

The Dakota people’s resistance to colonization in Minnesota 
resulted in the largest mass execution in U.S. history. In 1862, 
303 Dakota men accused of participating in the U.S.-Dakota War 
were sentenced to death in a series of rapid trials, some  lasting 
less than five minutes. President Abraham Lincoln approved the 
execution of 39 men. Ultimately, after one man received a last-
minute reprieve, 38 Dakota people were hanged in front of 4,000 
spectators.12 It was later discovered that two Dakota men were 
mistakenly executed. 

Lincoln later justified the mass execution, saying that he was  
“[a]nxious to not act with so much clemency as to encourage 
another outbreak,” confirming the intent of the federal 
government to use executions to warn other Native American 
nations against resisting colonization.13 In addition to the men 
who were executed, another 265 Dakota men were sent to a 
prison camp where they were leased out to farmers as forced 
laborers in Iowa.14

Regardless of whether these executions are considered “military” 
or “federal”, it is clear that the federal government was the 
responsible actor. The executions were also emblematic of this 
era, when lethal punishment was used aggressively to subjugate 
Native Americans and seize their landAuthorized Executions

LARGEST MASS EXECUTION IN U.S. HISTORY

FEDERAL GOVERNMENT
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The Number of Black People Executed by the Federal 
Government Increased 488% After the Civil War.

The number of Black people executed by the federal government grew from 8 to 
47 after the Civil War.15 Compared to the number of whites executed during this 
timeframe (53), the number of Black people sentenced to a federal death sentence 
was wholly disproportionate. For context, the average Black population from 1860-
1900 was 12.7%, while white people comprised 86.4% of the population.16

The majority of these executions (39 of 47)17 occurred during and after the 
Reconstruction era when Southern states reacted to federal laws passed by Congress 
to increase racial equality. These former states of the Confederacy implemented “Jim 
Crow” laws to enforce racial discrimination and segregation. Importantly, this was 
also an era characterized by a dramatic rise in the extralegal lynchings of Black 
people in these same states.18

Black people were also killed in mass federal executions. There were at least seven 
mass executions that included Black people, with many taking place in front of large 
crowds.19 In 1894, a triple execution by the federal government in Lamar County, 
Texas drew hundreds of viewers despite “every effort” to limit attendance to those 
who had secured tickets. Hundreds of people also watched the federal executions of 
Silas Lee, Hickman Freeman, and George Wheeler in 1896. Silas Lee and Hickman 
Freeman, both Black men, are said to have been convicted on circumstantial 
evidence. Five other men  were set to be executed at the same time but received last 
minute commutations.20 While the races of the five men who received commutations 
are unknown, researchers note that commutations and pardons at this time were 
almost always reserved for white men.21
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The dramatic rise in the federal government's executions of Black men raises 
questions about the federal death penalty’s purpose before the 1900s, and whether 
it was actually being used to punish the worst crimes.  Professor Rory K. Little 
explains that “[p]ostbellum race prejudice likely also played a role [in death 
penalty statutes], as discretionary capital sentencing enabled all-white juries to 
dispense death penalties ‘in the desired manner,’ along racial lines.”22

The Number of  
Black People  
Executed by the 
Federal Government 
Increased 487%  
After the Civil War.
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Beyond Black and White: Federal Executions  
Affected People of All Races.

The Lamar County execution in 1894 involved three men: one white, one 
Mexican national, and one Black. At least one man, Eduardo Ray Gonzalez, 
continuously proclaimed his innocence up to the moment he died. News 
coverage of his execution notes that Mr. Gonzalez was convicted based 
on shaky circumstantial evidence. For example, one piece of evidence was 
that his big toe "matched" that of a big toe print found in the mud near 
his boarding house. His jury, which like other juries of this era was likely all 
white people,23 is reported to have deliberated briefly before finding him 
guilty and sentencing him to death. The newspaper noted that he “met 
death with the stoicism of the typical Mexican.” While the white man’s body 
was turned over to his family, the bodies of Mr. Gonzalez and Joe Upkins, 
the Black man executed, were not given to their families. Mr. Upkins was 
buried in a Black cemetery, and Mr. Gonzalez in a potter’s field, typically 
reserved for unknown or unclaimed bodies.24 

His jury, which like most of its time was likely 

made up of all-white people, is reported to have 

deliberated only for a short time before finding him 

guilty and sentencing him to death.circumstantial
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1900–1963

More Than Half of All Federal Executions Were 
Concentrated in Washington, D.C., Where Black 
Americans Had Sought Refuge from Southern Racial 
Violence 

After the turn of the century, Washington, D.C. became the epicenter 
of the federal death penalty. The 78 executions in the District of 
Columbia accounted for 53% of all federal executions in the 
country. The racial disparities are striking: an astonishing 76% of 
those executed were Black men. This era saw a 181% increase in the 
number of Black men executed in the District of Columbia compared 
to 1862 to 1899.25 For context, Black people consistently comprised 
less than one-third of the District of Columbia's total population 
until the 1950s.26

Racial tensions in the District of Columbia were amplified by the 
mass exodus of Black Southerners to Northern cities during the Great 
Migration. Starting in 1915 and continuing for decades thereafter, 
the Great Migration saw as many as 5,000,000 Black people escape 
the South27 where whites both terrorized Black people and actively 
tried to prevent their main labor source from fleeing to the North.28 
The District of Columbia was a destination for many of those 
seeking safety from Southern violence in the Carolinas, Florida, 
Georgia, and Virginia.29 Instead of working as sharecroppers for 
white landlords, Black people came to the District of Columbia for 
“GGJs”—Good Government Jobs.30 It was this migration—combined 
with the voluntary relocation of white people (“white flight”) to 
the suburbs—that resulted in the District of Columbia becoming the 
first majority Black major city in the U.S. in the late 1950s.31

circumstantial
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As the Black population increased, so, too, did the frequency of executions. The number of 
Black people executed in the District of Columbia nearly tripled after the Red Summer of 
1919 when white mobs across the U.S. repeatedly carried out attacks on Black communities. 
From 1900-1919, there were 11 federal executions of Black men in the District of Columbia. 
Over the following 20 years, from 1920 to 1940, the number of federal executions jumped 
to 31.32

Red Summer

The District of Columbia was just one of 
20 major cities in the summer of 1919 
where white mobs planned and carried 
out extended violent attacks against Black 
residents.33 Rumors that a Black man 
had assaulted a white woman sparked a 
four-day riot against the Black community 
starting on Pennsylvania Avenue NW. White 
mobs indiscriminately killed Black people 
on the streets. Newspapers contributed 
to the growing tensions during the 
conflict, reporting erroneously that Black 
men were attacking white women. The 

Washington Post even ran a front-page 
story coordinating a meeting place for 
white people to gather before an attack on 
Black people. Finding themselves without 
assistance from the police, the Black 
community ultimately banded together to 
defend themselves.34 Heavy rainfall is said 
to have quelled the violence, not the 2,000 
federal troops ordered to restore peace.35 
By the end, nine people had died, 30 were 
severely wounded, and 150 had been 
beaten.36
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From 1900-1919, 
there were 11 
federal executions 
of Black men in 
the District of 
Columbia. 

Over the following 
20 years, from  
1920 to 1940,  
the number of 
federal executions 
jumped to 31.
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89% were either Black 
or Hispanic. 

The Federal Death Penalty 
in the Modern Era
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1988–2001

Policies and Laws Adopted in the Modern Era of the Federal 
Death Penalty Perpetuated Racial Disparities.

The 1988 Anti-Drug Abuse Act was the first major expansion of the federal death 
penalty in the modern era. The “drug kingpin” provision in the Anti-Drug Abuse 
Act created an enforceable federal death penalty for murders committed by those 
involved in certain drug trafficking activities. This was a notable shift from the early 
iterations of the federal death penalty that reserved the practice for a narrow set of 
crimes that exclusively concerned issues of national security. 

In 1994, the Federal Judiciary’s Subcommittee on Civil and Constitutional Rights, 
with the help of the Death Penalty Information Center (DPI), conducted a statistical 
review of federal prosecutions brought by the United States Department of Justice 
(DOJ) under the new statute. The analysis found glaring racial disparities. From 
1988 to 1994, 75% of people convicted of participating in a drug enterprise under 
the Act were white. However, just 11% of white defendants were chosen for death 
penalty prosecutions; 89% were either Black or Hispanic. At the time of the study, 
then-Attorney General Janet Reno had approved prosecutions for 10 people under 
the “kingpin” statute, all of whom were Black. DPI’s 1994 review of these statistics 
noted that “[j]udging by the death row populations of the states, no other jurisdiction 
comes close to this nearly 90% minority prosecution rate.”37

In response to these findings and rising criticism about the racist application of the 
death penalty, in 1995 Attorney General Reno implemented a “race blind” approach 
to the DOJ’s review and approval of death prosecutions. Researchers have noted 
that the “race blind” rhetoric “seems perhaps more political cover than practical 
reality.”38 While the race of a defendant chosen for a death penalty prosecution was 
no longer provided to the Attorney General’s Office, it would not be difficult for 
officials to learn the race of a defendant from other details in the case, for example, 
when they were members of the Latin Kings or the Black Gangster Disciples, or 
where the crime occurred. Additionally, the policy did not address the conscious 
and unconscious racial biases that permeate the early stages of the criminal legal 
process, when local law enforcement and prosecutors make critical charging 
decisions.39
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A 2001 supplementary study by the DOJ demonstrated persistent 
racial biases in the selection of defendants for whom a death 
sentence would be sought. A review of death-eligible cases revealed 
that, in a sample of nearly 1,000 cases, 17% involved a white 
defendant while 78% involved non-white defendants (42% Black 
and 36% Hispanic). 

The DOJ stated that “[t]he Attorney General will, of course, retain 
legal authority as head of the Justice Department to determine 
in an exceptional case that the death penalty is an appropriate 
punishment...” Researchers note, however, that the cases pursued 
by the Attorney General were not exceptional. In one example, 
Attorney General Ashcroft ordered the DOJ to seek death sentences 
for three Black men accused of murdering a single victim; there 
were no exceptional circumstances that "distinguish[ed] this case 
from dozens of other single-victim drug gang homicides that fell (or 
could have fallen) under federal jurisdiction.”40

The Federal Death Penalty Act Expanded the Number 
of Capital Crimes in the Era of the “Superpredator” 
Myth.

The 1994 Crime Bill further expanded the federal death penalty by 
permitting capital prosecutions for 60 additional crimes, including 
many, such as carjacking resulting in death, that did not have 
particularly unique federal interest.41 The Federal Death Penalty 
Act also allowed death sentences for some drug crimes that did not 
result in a homicide, though these statutes have not been used.42 
Notably, the number of death-eligible crimes at the federal level is 
out of step with the rest of the nation as no state has nearly as many 
crimes punishable by death.43 This seems inconsistent with data that 
show decreasing overall public support for the death penalty and 
rising concerns about fairness and accuracy.44
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An investigation published in Newsday in June 2001 demonstrates 
the different ways in which the DOJ addressed crimes committed 
by white gang members compared to non-white gang members. A 
white hitman involved with the Mafia was accused of murdering 
four people. The same year, a Hispanic member of the Latin Kings 
was charged with a single victim murder. While both crimes qualified 
as death-eligible, only the Hispanic man faced the death penalty.45 
From 1988 to 2000, only a single person involved with the Mafia 
faced the death penalty (and he was not ultimately sentenced to 
death), even though roughly 80 members could have been tried 
capitally.46

The racially discriminatory application of the death penalty may 
be, in part, attributable to the fact that the crime bill expansion 
happened amidst public fears over rising crime rates. The national 
murder rate peaked in the 1980s and remained relatively high in 
the early 1990s.47 Sensational media coverage portrayed young 
Black men as violent animals, using racialized and animalistic terms 
like “wilding” and describing them as traveling in “wolf packs.”48

National and local politicians undeniably stoked the fears about 
violent crime to justify the stricter provisions in the law.49 Hillary 
Clinton described young kids as “superpredators”—with “[n]o 
conscience, no empathy.” She further stated, “[w]e can talk about 
why they ended up that way, but first we have to bring them to 
heel.”501994
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Misinformation and confusion about violent crime 
continues into the present day. While crime rates have 
been steadily dropping over the last two decades, 
many Americans continue to overestimate their 
risk of being victims of violent crime.51 Importantly, 
research continues to demonstrate that the death 
penalty does not deter crime.52 Some candidates and 
officials still lean into “tough on crime” narratives53 

when running for election, though lower support 
for use of the death penalty is now changing the 
language and results in some of those contests.54 

No one reading 
this report can  
help but be 
disturbed, 
troubled  
[by the 
disparities]. 

Eric Holder 

Former U.S. Attorney 

General 55
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Current Issues

The Modern Use of the Federal Death Penalty Is Concentrated in 
Jurisdictions That Were Historic Outliers for Lynchings.

A small number of federal jurisdictions, in Texas, Missouri, and Virginia, account for 
43% of all active federal death sentences. These districts are located in former slave-
holding states that historically used the death penalty in a racially disparate manner 
and have legacies of horrifying racial violence. Texas and Virginia are among ten 
states with the most lynchings. Missouri has the second highest number of racial 
terror lynchings outside of the South. Historical execution statistics also reveal that 
these states executed Black people at a disproportionate rate compared to their 
white counterparts. Including these historical executions, Virginia has executed 
more people than any other state––1,390 from 1608 to 2021.56 (Virginia abolished 
the death penalty in 2021, but the federal government retains the jurisdiction to 
seek a federal death sentence in Virginia and every other U.S. state and territory, 
regardless of any decision to abolish the death penalty at the state level.)

Modern federal death sentencing statistics from these districts reveal stark racial 
differences among defendants who receive death sentences. In Texas, 75% of all 
federal death sentences have been imposed on people of color. In the Eastern District 
of Virginia, the Western District of Virginia, and the Eastern District of Missouri, 
every single federal death sentence has been imposed on a person of color.57

A 2010 study in the Eastern District of Missouri found that all authorized federal 
capital prosecutions were against Black men; all but one of the victims in these 
cases was white.58 This district is not unique: all ten of the defendants authorized 
for federal capital prosecution within Orleans Parish, Louisiana were either Black 
or Hispanic.59



24

RE JON TAYLOR

Rejon Taylor was sentenced to death by a nearly all-white jury in the U.S. 
District Court for the Eastern District of Tennessee in 2008. Mr. Taylor and 
his two co-defendants are Black men from a majority Black community. The 
victim was a white man in a predominantly white jurisdiction.  

During jury selection—an important phase for identifying and removing 
potentially biased jurors—Mr. Taylor’s inexperienced attorneys asked just 
two questions about potential racial bias. Jurors were asked (1) if they had 
any Black friends and (2) if they had worked with a Black person before. 
Mr. Taylor’s appellate attorneys argue that these questions are not sufficient 
for determining whether jurors harbored racial biases.

Because this case was charged as a federal crime, the jury pool was whiter 
than if the case had been tried in state court. (The Black population at 
the county level was 20% at the time, compared to 12.6% Black in the 
federal jurisdiction.) The majority of the jurors in this case came from 
predominantly white communities, which had histories of racial violence, 
including lynchings. 

The media stoked racial tensions between Mr. Taylor and the 11 white 
jurors who determined his fate. Misleading news stories alleged that Mr. 
Taylor had called the jurors “racist rednecks.” All jurors admitted to having 
heard reports of these remarks before the sentencing phase, which Mr. 
Taylor’s appellate attorneys suggest negatively affected their judgement of 
Mr. Taylor.  Afterward, an alternate juror reported that some jurors talked 
about how they “needed to make an example” out of Mr. Taylor. Before 
the sentencing phase of his trial, one juror allegedly said, “Yeah, we need 
to kill him off.” Another stated that they had considered buying a weapon 
to protect themselves from Mr. Taylor, indicating fear and bias against Mr. 
Taylor.  

Throughout the trial, the prosecutor used racially coded and dehumanizing 
language to refer to Mr. Taylor. Mr. Taylor was referred to as a “wolf,” 
“chameleon,” “hunter,” “Dr. Jekyll,” “Mr. Hyde,” and an “ugly looking 
monster guy.” There were also repeated mentions of Mr. Taylor "stalking" 
the victim, like an animal would stalk its prey. In closing arguments, the 
prosecutor brought up race directly by reminding the jury that this was a 
case of “two Black men circling around the victim.”  

Mr. Taylor remains on federal death row. 
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Jury Pools in Federal Capital Cases Are Racially “Diluted,” Resulting 
in All-White and Nearly-All White Juries.

When cases are tried at the state level, jury pools are comprised of people who live in the county 
where the crime occurred. At the federal level, jurors are chosen from the population of the much 
larger federal district. The shift from the county level to the district level is significant because in 
many parts of the country, a larger pool “dilutes” the racial composition of the jury, with far fewer 
people of color than if a case was tried by a jury of people who live in the county where the crime 
occurred. One study of four districts in Missouri, Louisiana, Maryland, and Virginia consistently 
found that had defendants been tried in local state courts, the juries would have been pulled from 
populations that were significantly more racially diverse and representative of the defendant and the 
community where the crime occurred.60

St. Louis, Missouri provides a striking example of the effect of jury dilution. Five federal capital 
prosecutions approved in the Eastern District of Missouri were the result of crimes committed in the 
city of St. Louis. If those defendants had been tried in state court, the juries would have been pulled 
from a jurisdiction that was 49% Black and 47% white. When the same case is tried federally, the 
racial composition of the district creates a jury pool that is 81.8% white and 15.5% Black. At least 
one Black man was sentenced to death in the Eastern District of Missouri by an all-white jury.61

Jury diversity has consistently been proven to affect case outcomes. Researchers who studied mock 
juries found that all-white juries are more likely to convict than racially diverse juries; when compared 
to actual jurors’ sentencing patterns in capital cases, this pattern holds true. More specifically, studies 
have determined all-white juries are more likely to sentence Black defendants to death. Diverse 
juries also have been found to more thoroughly consider the evidence and be more willing to address 
issues of race instead of ignoring them.62
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Recent Statistics Confirm Continued Racial 
Disparities: 73% of Capital Defendants Authorized 
for Death Penalty Prosecution Since 1989 Were 
Non-White.

While there are thousands of defendants whose cases are death-eligible, U.S. 
Attorneys and the DOJ only authorize a handful of cases for federal capital 
prosecution. Between 1989 and June 2024, 541 defendants have been authorized 
for capital prosecutions at the federal level. 73% of these defendants  (393/541)
were people of color. The vast majority of people of color authorized for federal 
capital prosecution were Black (265 out of 393).

One of the most consistent indicators of racial bias in death penalty cases is the 
frequency with which defendants are sentenced to death for cases involving white 
victims. When factoring gender into these analyses, state-level studies consistently 
find the white female victims are overrepresented among cases chosen for capital 
prosecution.

A statistical analysis of federal death penalty prosecutions from 1989 to April 
2016 found similar results at the federal level. Defendants who kill white female 
victims receive the death penalty at substantially higher rates than defendants 
whose victims are not white women. When a case involved a white female victim, 
31% of defendants were sentenced to death, compared to 11.5% for defendants 
whose cases did not involve a white victim. 

A look at all cases which proceeded to a capital trial found similar gender and 
racial disparities. Defendants with cases involving white female victims received 
a death sentence 55% of the time. Meanwhile, defendants whose cases did not 
include a white female victim received death sentences 25% of the time. The 
study concluded that a federal capital trial was more than twice as likely to result 
in a death sentence when a case involved a white female victim.63 
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Seven of the Last 13 People Executed Were Black 
or Native American.

In the waning months of his first presidency, and despite a worldwide 
pandemic, President Donald Trump restarted federal executions for 
the first time in nearly two decades. In just six months, Trump’s DOJ 
executed 13 people in a historically unprecedented “killing spree.” 
Seven of the 13 people executed (54%) were either Black or Native 
American and shared many common features. All of those executed 
had at least one of three vulnerabilities: intellectual disability or brain 
damage, childhood trauma, and/or serious mental illnesses. Many 
also had unresolved legal issues, including concerns that some of their 
trials were infected by racial discrimination.

Death penalty experts have noted some of these executions were 
marred by racial issues. Associate Professor of Law Ngozi Ndulue 
suggested that it was an unlikely coincidence that the first three people 
executed were white, as the nation reckoned with race issues in 2020. 
Ruth Friedman, Director of the Federal Capital Habeas Project, noted 
that some of the executions moved forward despite unresolved claims 
of racial bias affecting death sentences. 

We come 
from a history, 
which I think 
is getting 
more attention 
than it has in 
the past. Our 
criminal justice 
system treats 
Black and 
white people 
differently. You 
can’t look at the 
death penalty 
outside of that 
context.
Ruth Friedman

Director, Federal Capital Habeas Project 
Federal Capital Habeas Project
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Federal executions are currently on hold under President Joe Biden’s 
Administration. After taking office, Attorney General Merrick Garland instituted 
a moratorium on the federal death penalty and initiated an internal review of the 
Justice Department’s death penalty policies and practices. The review included the 
procedures and regulations added by the Trump administration that pertained to 
executions. Importantly, this was not a review of all of the Department's death 
penalty policies and practices.64

Calls are increasing for President Biden to make good on his campaign promise to 
end the federal death penalty or take some other meaningful action before leaving 
office in 2025.65 President-elect Donald Trump is expected to resume executions 
for those on federal death row. Created by the Heritage Foundation, Project 
2025 outlines a conservative presidential transition plan. This project includes 
the April 2023 publication, A Mandate for Leadership: A Conservative Promise, 
which recommends the resumption of federal executions: “The next conservative 
Administration should therefore do everything possible to obtain finality for the 44 
[sic] prisoners currently on federal death row.”66



30

ORLANDO HALL 

Orlando Hall was sentenced to death by an all-white jury in the U.S. District 
Court for the Northern District of Texas in 1996. Mr. Hall's appellate attorneys 
raised concerns regarding discrimination in jury selection during his trial. 
The prosecution team in Mr. Hall’s case brought a federal prosecutor named 
Paul Macaluso onto the team specifically for jury selection. Mr. Macaluso has 
since been found by courts to have illegally engaged in racially biased jury 
selection twice, including once by the United States Supreme Court. The 
defense team learned after Mr. Hall’s trial that Mr. Macaluso had trained in 
an office that historically used an explicitly racist training manual, advising 
prosecutors to strike potential jurors who were Black, Jewish, or female, 
and stating, “You are not looking [to seat] any member of a minority 
group...they almost always empathize with the accused.” The same office 
previously published materials that said, “Do not take Jews, Negroes, Dagos, 
Mexicans or a member of any minority race on a jury, no matter how rich or 
how well educated.”67

Mr. Hall’s lawyers further argued that "the authorization process by which 
the Department of Justice (DOJ) selects which defendants will face the 
death penalty...are impermissibly influenced by race.” Data show that racial 
disparities in federal cases are even greater for defendants in Texas. Between 
1988 and 2020, the DOJ approved capital charges for 537 Texas defendants, 
73% of whom were people of color; just under half of all capitally charged 
defendants were Black. Overall, the data show that the DOJ was nearly 
twice as likely to approve capital prosecutions against Black defendants 
than white defendants.68

Mr. Hall was executed on November 19, 2020. 
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Conclusion

The federal death penalty has evolved substantially since the first 
capital statute was enacted in 1790. A punishment that was once 
reserved for exceptional cases pertaining to narrow federal interests 
has since been used to perpetuate racially biased and discriminatory 
practices throughout history. The use of the federal death penalty 
to punish Native Americans resisting colonization underscores the 
racist roots from which the modern federal death penalty has grown. 

This report traces the history of the federal death penalty from its 
origins to the modern use of the practice, contextualizing the many 
ways the federal death penalty has been used to achieve evolving 
governmental goals. Regardless of the stated—and, more often, 
unofficial—purpose of the federal death penalty, one finding has 
remained consistent throughout history: people of color have been 
disproportionately targeted.
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